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() The Council’s Local Pest, Disease and Variety Control Commitiees
shall comptise a rinimum of 4 members, of whom 2 shall be
nominated by the Miliers’ Secfion, 1 shall be nominated by SACGA
for the Growers’ Section and 1 shail be nominated by SAFDA for the
Growers Section. The Millers” Section may appoint 2 alfernales to
its nominees to Local Pest, Disease and Variety Control Cormmittees
and SACGA and SAFDA may each appoint 1 alternate to the Local

-Pest Disease and Variety Control Comniittees:

(k) The Association shall pay a total annual fixed fee to the Millers’
Section, SACGA and_ SAFDA in respect of all the meetings
associaled with the business of the Association including but not
limited to the Association's general, special, Councit and commitiee
meetings. The total annual fixed fee shall be for attendance at the
meetings of at least sufficient representatives of each of the Millers’
(om0 Seclion_and SACGA and SAFDA respectively required to render
LI each such meeting quorate. The tolal annual fixed fee is all inclusive
and, without limiting the general scape of this provision, includes the
costs of the Vice-Chairpersons and all costs of and associated with
prepasing_for and _atiending _meetings _including _all_travel and
subsistence costs. The Association shall pay half the total annual
fixed fee 1o the Miliers' Seclion and one guarter of the fotal annual
fixed fee to SACGA and SAFDA respeactively. The Association shali
pay the total annual fixed fee in 4 equal quarterly instalments on 1
April, 1 July, 1 October and 1 January. The total annual fixed fee
for the period from 1 April 2020 to 31 March 2021, both dates
inclusive, shall be R12 million and that amount shall escalale on 1
April each year thereafter for the remainder of the Transitional Period
starting from 1 April 2021 by the year on year change in _the
headline consumer price index for all urban areas, for January as
reflected in table PO141 or is successor as Qubhshed by Statistics
SA or its successor;

Meetings

(i} Al msetings of the Association and of its Council shall be presided
over by the Chairperson of the Asscciglion and in his or her absence,
by 1 of the 3 Vice-Chairpersons, failing which, by a chairperson
elecied by the meeting;

(m) During 2020 a special meeling of the delegates of the Associafion
shall be held at such time and place as may be determined by the
Association's Council fo elect a Chairperson and Vice-Chairpersons
and to appoint Councillors and alternates; :

(n) The_Council may cali a special meeting of the delegates of the
Association whenever it deems it hecessary and the Chairperson, or
in_his absence, 1 of the 3 Vice-Chairpersons, shall call 2 special
meeting of delegates of the Association_whenever requested by
either Section to do so. Particulars of the special business 1o be

zelia, ls. aiso avadable ffee onllne at www ggwonlma co.xa
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attended to at a generat or special meeting of the Associations shall
be given in the notice calling the meeting;

(o) Clause 7{4)(b) shall be replaced with the words, “In the case of an
emergency. the Chairperson, or in his ahsence 1 of the 3 Vice-
Chairpersons, may convehs a special mesting on less than 7 days’
netice”;

(p) The quorum for any general meeting of the Association shall be 20
delegates personally bresent, of whom at least 10 shall be delegates
from the Millers’ Section, at least 5 shall be delegates from SACGA
and at feast 5 shall be delegates from SAFDA;

(g) The guorum for any special meeting of the Association shall be 11

______ . delegates personally present, of whom at least 4 shall be delegates
(g™ - from the Millers’ Section, at least 2 shall be delegates from SACGA

and at least 2 shali be delegates from SAFDA;

(r} The querum of any meeting of the Association’s Council éhal[ be 9
Counciitors or their alternates personally present provided that:

{1y thev include at least 4 Councillors appointed by the Millers'
Section and 4 Councillors appointed by the Growers' Section:

(il of the Counciliors representing the Growers' Section, af least 2
Councillors are nhominated by SACGA and 2 Councillors are
nominated by SAFDA; '

(s) (i) Subjectto the provisions of paragraph (ij), at least 7 days' notice
of every meeting of the Association’s Council shall be given to
all Councillors and the notice of the meeting must be
agcompanied by an agenda for the meeting and copies of ali
documents to be considered at the meeting, provided that the

. Chairperson may permit the consideration at, and by, any
(L " meeting of the Association’'s Council of any addiional items not
on the agenda and/or documents which did not accompany the
meeting notice and on less than 7 days' hotice including without

any notice;

(i} In the case of an_emergency, the Chairpersen, or in his ahsence
1 of the 3 Vice-Chairpersons, may convene a mesting of the
Association’s Council on less than 7 days’ notice;

{iiit The perticd of notice_shall be calculated from the day of the
posting or delivery of the said notice; whichever date is the
earlier;

(t) The guorum for each meeting of every Assaciation committee shall
be 40% of the members or their aliernates of thal commitiee
personally present, provided that those present must include at least
2 represeniatives of the Millers’ Section and 1 representative of each
of SACGA and SAFDA, respectively;

8t wwwapwonline.coda |
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{u} The Department of Trade, industry and Competition may attend as
' an observer at any meeting of the Association’s Council;

Voting

(v} All_guestions arising al general and special meetings of the
Assoclation_shall be determined by a majority representing at least
two-thirds of the delegales present at the meeting. provided that
such maiority must include 21 least 1 vote from the Millers’ Section
and the Growers’ Secfion and that the votes from the Growers'
Section_must include_at least 1 vote by a delegate representing
SACGA and at least 1 vote by a delegate representing SAFDA:

(w) All guestions arising at meetings of the Association’s Council shall -
‘be determined by a majority representing at least two-thirds of the
votes cast, provided that such maijority must include at least' 1 vote
of Councillors nominated by the Millers' Section and the Growers'
Section and that the votes from the Growers’ Section must include
at least 1 vote by a Councillor nominated by SACGA and at least 1
vote by a Councillor nominated by SAFDA;

(x} Atany special or general meeting of the Association's delegates or
at_any meeting of the Association's. Council which has been
adjoumed for lack of a guorum, decisions shall be determined by a
maijority representing at least two thirds of the votes of those present
irrespective of whether those votes include atieast 1 vote from
the Millers' Section and at jeast 1 vote from the Growers' Section
irespective of whether the vote from the Growers’ Section
includes votes from SACGA and SAFDA;

{y) All quesfions arising at meetings of the Association's committees
shall be determined by a majorily represeniing at least two-thirds of
the votes cast provided that such votes must include votes of
members (of in their absence, alternates) representing the Millers’
Section and the Growers' Section and the votes from the Growers’
Section must include at least 1 vote by a member representing
SACCGA and at least 1 vote bv a member representing SAFDA".
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" ANNEXURE B

SUGAR INDUSTRY AGREEMENT,. 2000

GENERAL EXPLANATORY NOTE:

[ ]  Words in bold type in square brackets indicate omissions from existing
enactments.

Words underlined with a solid [ine indicate insertions in existing
enactments.

1. The Sugat Industry Agreement, 2000, is hereby amended -

{a) by the addition in clause 1 of the following definition after paragraph

{vi}:

“vDA. "Co-operation Agreement” means a binding written agreement

. concluded for each season and signed by 1 April of each year by
ali the Local Grower Structures representing growers_confracted
to deliver cane o a particular mill for that season in terms of which
the Local Grower Structures agree:

{a) how they will coltectively perform their functions In terms of thig
agreement and their collective costs for that season of

performing those functions;

{b) the amountpertoricane to be deducted from the cane proceeds
pavable by the mill fo all growers contracied to deliver cane to
that mill in terms of clause 132A to fund the Local Grower
Structures’ costs in ferms of clause 1{vi)A(b);

{c) how the amounts recovered from growers in_terms of clause
132A aré to be shared between the Local Grower Structures:”

(b) by the substitution in clause 1 for the definition of “Growers’ Association”
of the following deftinition: :

‘Growers’ Aséociations” means SACGA and SAFDA:

(c) by the substitution in clause 1 for the definition of “Local Grower Council”
of the following definition: '

“Local Grower Structure/s” means the structure/s established by SACGA

and SAFDA and which are hereby deemed to be authorised to represent
all grawers contracted to dei:ver cang to a particular mill;”;

gmon’dnaco.za ] : %
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{d)

(e)

(h

(i)

by the substitution in clause 1 for the definition of "Millers' Association®
of the following definition:

“Millers’ Association” means the South Alrican Sugar Millers'
Association [Limited] NPC and its successars in title;™

by the addition in clause 1 of the following definitions after paragraph (xxit),
the remaining definitions to be renumbered accordingly:

“Ixxii) "SACGA”  means _ihe Soulh  African  Cane  Growers
Association  NPC and its successors in title;

Oiv) "SAFDA"  means the  South African Farmers Development
Association and its successors in titte

by the substitution in clause 11 for paragraph (c} of the following
paragraph:

“(c) two persons appointed by the Growers’ [Association] Associations,
1 appointed by SACGA and 1 appointed by SAFDA:™;

by the substitution in clause 23 for paragraph (¢} of the following
paragraph:

“(c) [one person] two persons appointed by the Growers' [Association]
Associations, 1 appointed by SACGA and 1 appeinted by SAFDA"

by the substitution for clause 38 of the following clause:

*38. All guestions coming before the Appeais Tribunal shali be decided by
a maiority of votes of the mempbers of the Appeals Tribunal hearing
the issue: Provided that:

(a) the person appointed by the Millers’ Assoctation shall have 2
voles;
) the persons appointed by the Growers Associations shal have 2
-votes, 1 vote to be exercised by the person appointed by SACGA
and 1 vote 1o be exercised by the person appointed by SAFDA:
(¢} the non-industy members shall Have 2 voies sach; and
(d} In_the case of an equality of votes, the chairperson, or in his or
her absence, the vice-chairperson shall have a second or casting
vote.”;

by the substitution in clause 55 for paragraph (c} of the following
paragraph:

“(c}) undertake such tasks and duties as may from time to time be
assigned to it by agreement between the Loca! Grower [Council] k
Structyre/s and the mill concemed;”; &3

(i This gezelle is klso dvaidble
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{)

i w

(m)

{n)

by the substitution in clause 58 for paragraphs (a) and (c) of the following

‘paragraphs respectively:

“(a) the number of mili members and grower members, respectively, shall
be determined by the Mill Group Board concerned on condition that
the number of members representing the mill and growers,
respectively, shall not be less than two each, 1 appointed by SACGA

and 1 appeinted by SAFDA in terims of clause 58 {c) unless agreed
otherwise by SAGGA and SAFDA in terms of g written agreement;

{c) the grower members shall be appointed by the Local Grower
[Council] Structure/s concemed, provided that SACGA and

SAFDA’s Local Grower Structure/s shalf be equally represented on
all Mill Group Boards except if SACGA and SAFDA agree otherwise,
record such agreement in writing and both sign it:";

by the substitution for clause 59 of the following clause:

"58. Mill Group Board members shall be appointed annually in the month
of March and, if not replaced during March of the following year, shall
hold office untii replaced by the newly appointed members. [Casual
vacancies on fhe Mill Group Board shall be filled, or alfernate
members appointed, by the Lo¢al Grower Council! or mili
concerned, as the case may be] Casual vacancies on the Mill
Group Board shall be filled, or alternate members appointed, by
whichever of SACGA’s Local Grower Structure, SAFDA’s Local
Grower Structure or the mill, appointed the absent member, as the
case may be;";

by the substitution in clause 81 for paragraph (a) of the following
paragraph:

*(a) the mill members shall collectively have 1 vote, the grower members
appointed by the Local Grower Structure/s shall collectively have 1

vote:";
by the substitution for clause 115 of the foliowing clause:

“115. A mill shall not effect a change ta its cane receiving facilities if the
effect of the change is to render unsuilable the mode of delivery
employed by any of the growers contracted to deliver cane 1o the mill,
except with the approval of all affected growers or the Local Grower

- [Council] Structurefs concerned.”;

by the insertion of the following new clause, the exisling clause 130
becoming ciause 130A:

‘Local Grower Structure/s’;

L
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?30 if there is more than 1 Locat Grower Structure representing growers
contracted to deliver cane to_a particular mill, then an agreesment in
terms of clause 130A may only be concluded and deductions in terms
of clause 132A may only be made from cane proceeds, if and when
those  Local Grower Structures conclude a _ Co-operation

Agreement.”

(0) by the substitution in clause 130A for the words preceding paragraph (a)
of the following words:

[A Local Grower Council] After conclusion of a Co-operation Agreement,
where applicable, the Local Grower Structure/s may negotiate with a mill
on behalf of all the growers contracted to deliver cane to such miil in
relation to —";

T

{(p) by the substitution for clause 131 of the following clause:

“131. Any agreement resulting from such negetiation shail be binding on
the mill concerned and all growers concerned. Any such agreement
shall be supplementary o the provisions of any cane supply or
similar agreement that may subsist between the mili concerned arid
a particular grower: Provided that if there is any conflict between the
provisions of any such cane supply or similar agreement and any
agreement concluded in terms of ¢lause 130, the provisions of the
Jatter agreement shall prevail, save as may otherwise be agreed in
terms of clause 130(f). Any agreement concluded in terms of clause
130A, including agreements congiuded by the Local Grower
Councils which preceded the lLocal Grower Structure/s {and for
clarity, the Local Grower Council was previously defined in this
agreement as the Local Grower Council referred to_in SACGA’s

Memorandum of Incorporation “representing growers contracted to
S deliver cane o a particular mill"), remains binding until it is replaced
. by another agreement concluded in terms of clause 130A.";

(g} by the substitution for clause 132 of the following clause:

“132. i any dispute arises between a mill and a grower in relalion to an
agreement negotiated between the mill and a Local Grower
[Councii] Structure/s, either party may refer the dispute to the
Appeals Tribunal for determination.”;

{r} by the addition of the following clause after clause 132:

“132A. The ordinary expenses for the performance of the functions of e___h
Local Grower Structure _in_terms_of this _agreement, as agreed in
terms of & Co-operation Agreement if applicable, shall be financed

" by each grower contracted to deliver cane to a mill. After conclusion

of a_Co-operation Agreement if applicable, every grower contracted

ol s giceltisisss ﬂ/
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to deliver cane to a particular mill shail be deemed o have authorised

that mifl to make a deduction from his cane proceeds to fund the

Local Grower Structure/s’ érdinary expenses, and the Local Grower

‘Structure/s may by written notice o the mill, require the mill to:

(8) deduct the amount stipulated in _that notice from the cane
proceeds payable to each grower {which amount may not
exgeed the amount agreed ih terms of the agreement
concluded in terms of clause 130); and '

{v) pay the smount deducted to the Local Grower Structure/s, in
the pronortions agreed in any applicable Co-operation
Agreement, provided that the Local Grower Structure/s shail
use the amounts so recovered to perdform their functions in
terms of this agreement.”;

(s} by the substitution in clause 160 for paragraph (i) of the following
iy paragraph:

“(i}y “Growers’ Statutery Costs” means for the first vear of the
Transitional Period, the amount calculated by the sum of the costs
of SACGA and SAFDA respectively approved by the Association’s
Council for_the 2019/2020 season, escalated on 1 Aprit 2020 by a
rate equal to the vear on vear change in the headline consumer price
index, for all urban areas, for January as reflected in table P0141 or
its_successor _as published by Statistics SA, expressed as a
percentage, and for each season of the Transitional Period
thereafter, the Growers' Statulory Gosts for the immediately
preceding season_escalated _on 1 April {such escalation being
compounded each seasoh) by a rafe equal 1O the year on year
change in the headline consumer price index, for all urban areas, for
January as reflected in table P0141 or its successor as published by
Statistics SA, expressed as a percentage and less the Meeting Costs
and other industry obligations in terms of clause 175.".

(t) by the substitution for clause 162 of the following clause:

“162. {a) The South African Sugar Association shall collect the Growers’
Statutory Costs in each vear by way of a levy imposed in terms
of Chapter 7. MCP's shall be subject fo a maximum levy equal
o the {esser of R4.00 per ton cane delivered {and this R4.00
amount shall be adijusted for each season starding from 1 April
2021 by the vear on vear change in the headline consumer
price index, for alt urban areas, for January as reflected in table
P0141 or its successor as published by Statisiics SA or its
successor) and the average per ton cane levy required to
recover the Growers’ Statutory Costs each year,

(by The South African Sugar Association shall pay to SACGA and
SAFDA equal portions of the Growers’ Statutory Costs so

collecied.”. W“

s et
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{(u) by the substitution for clause 168 of the following clause:

“189. In respect of each year, the South’ African Sugar Association shall
calculate and determine the amount of the share of the net divisible
proceeds determined by it in accordance with the provisions of clause
165, which is to be allocated 1o growing in accordance with the
provisions of clauses 766 and 767, subject, if applicable, to clause 168
{by attributing the total amount of the share of the net divisible
proceeds, after the deduction of the Growers' Association costs
for the year, to the total proceeds payable By mills to growers for
cane deliveries in such year] 7, by deducting the Growers’ Statutory
Costs for the vear and adding the Meeling Costs Egualisation
Amount, and then attributing the total amount of the rethainder of
the share of the net divisible proceeds allocated to_growing to the
total proceeds payable by mills to growers for cane deliveries in

; N such vear.”.

(v) by the substitution for ¢lause 175 of the following clause:

*4175.Subiect to clause 176, all expenditure incurred by or at the instance
or with the approval of the South African Sugar Association from
time_to_time in accordance with the powers conferred upen it in
terms_of its Constitution or_as provided for in this Agreement_shall
be indusiry obligations, and which expenditure, without limiting the
generglity of this provision, includes expenditure pursuant to
obligations assumed in fespect of loans raised by or at the instance
of the South African Sugar Association and Meeting Costs.”.

(w) by the substitution for clause 180 of the following clause:

“190. Indusfry obligations and Growers’ Stafutory Costs shall be met by
means of financial levies imposed upon sugar from time to time by the
South African Sugar Association in terms of ils constitution.”.

{} {x} by the addition of the following Transitional Provisions after clause 197:

“Transitional Provisions

198, Despite any other provision of this agreement, during the
Transitional Period as contemplated in clause 188.5, words
and phrases_which are defined in the South African Sugar
Association's Constitution shall have the same meaning in this
agreement unless otherwise indicated or clearly apparent from
the context and the following words and phrases have the

meanings attributed to them in these Transitional Provisions

and cognate expressions have similar meanings:

198.1 MCP means miller cum planter, that is, g grower wh'ich‘ is

wholly owned by a Milling Group but excluding: S W
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198.1.1  any venture, without limitation and irespective of its form,
in_which growers which are not themselves MCP have any
direct interest {including a minotity interest) in that venture:

198.1.2 any venture which operates on communal land,
irrespective of whether or not a Milling Group owns that venture;

and MCP’s shall only include thase MCPs which notify the
Administration Board, in writing, that they are MCPs.

198.2 Meeting Costs means the total annual fixed fee referred
to in_clause 15(2)(k) of the South African Sugar Association’s
Constitution. '

e 198.3 Meeting Costs Equalisation Amount means the amount
which comprises the difference between half the Meeting Costs
{ -and the amount calculated by applving to the Meeting Costs the
percentage of the net divisible proceeds aliocated to growing in
terms of clause 166 as adjusted by clause 167 and/or clause 168
if either of these clauses applies.

1984 Milling Group means a miller or refiner which praduces
saleable sugar or saleable sugar gguivalent per season.

1885 Transitional Period means from 1 July_2020 until 31
March 2024 or any |ater date determined in terms of clause

154 of the South African Sugar Association's Constitution.

198.6 Transitional Provisions means clauses 188 to 207 of this

agreement and clause 15 of the South African Sugar

Association’s Constitution;

O 198.7 2018 Transitional Provisions means the amendments to
Lo the Congtitution and the Sugar Industry Agreement, 2000
promulgated in Government Gazette 41967 on 8 Octoher 2018.

198. In applying the Transitional Provisions, the Transitional
Provisions _in the Constitution must be read together with the
Transitional Provisions in the Sugar industry Agreement, 2000,
both as amended and applied during the Transitional Petiod,
In_applving the Transitional Provisions of this agreement,
unless otherwise indlcated or clearly _apparent from the
context, the Transitional Provisions_of this_agreement shall
prevail over any of the other provisions of this agreement (the
Sugar Industry Agreement, 2000) which conflict with, or differ
from, those Transitional Provigions.

200. The Transitional Provisions apply during the Transitional
Period anly. o
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201,

After consultation with the South African _Sugar Association,

202,

the Minister may_ amend the Transitional Provisions by

-publishing notice _of the amendments in _the Government

Gazetie,

After consultation with the South African Sugar Association,

203,

the Minister may extend the Transitional Period whenever
necessary by publishing notice of each extension in the
Government Gazette by the date on which the Transitional
Period is due to expire. :

This aqreement_ shall come Into effect on 1 July 2020,

. 204.

The provisions of this clause 204 apply in relation to the 2018

~ Transifional Provisions:

Anvihing done from 1 Aprit 2018 until 9 October 2018 comprising

amendments to the agreement in ierms_of section 4(1){c) of the
Act both dates included_ and which is done in accordance with,
or to give effect to, or in anticipation of, the resolutions passed
by the South African_Sugar Association's Council on 15 March
2018 and 16 April 2018 and the South African Sugar
Association at the special meeting on 16 April 2018 and the 2018
Transitional Provisions and anvything else done by the South
AfricanSugar Association in gqood faith in order to effect
recognition and funding of SAFDA, shall be deemed to be
valid in law.

Neither the South African Sugar Association nor any of the

delegates, Councilliors {including the South African Sugar
Association’s Chairperson and Vice~ Chairpersons), members,
members of its committees, emplovees, contractors or agents
nor_any miller, refiner nor grower shall be liable for anything
done in accordance with, or to give effect to, or in anticipation
of:

(i the resolutions passed by the South African Sugar
Assaciation’s Council on 15 March 2018 and 18 April 2018

(il ihe_ resolutions passed by the South African Sugar
Association at the special meeting on_16 Anril 2018:

(i} ihe 2018 Transitional Provisions; and

{iv) anything else done by the Sguth Affican Suger Association

to_recognise and fund SAFDA between 1 April 2018 and
9 October 2018, both dates included. '

i Tnis gazetté Is also availabie free Sriine af Wivw.gbwonling.co.za |
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Arnendment of Sugar Industry Agreement, 2000

205. The Sugar Industry. Agreement, 2000, published under
Government Notice No. 1208, Government Gazette 21138 of
3 May 2000 s hereby amended upon publication in the

- Government Gazette and with effect from 1 July 2020,

- Publication of this Agreement

206. The publication of these amendments to the agreement in
terms of section 4(1)¢) of the Act confitms that the Minister is
aatisfied that such amendments are in the interesis of the
sugar industry and not detrimental to the public interest.”.

A s plilibso'za.




"FA13+189

Local Markat sdodel Section A Page 1
LOCAL MARKET MODEL
1. DETERMINATION OF DOMESTIC MARKET PROCEEDS

1.1 PRabugmon

Alt sugar io be accountsd far as saleable production, as is clirrently tha case:
+ Local market refined

+ Lacal market brown

* Exportraws (Includes the raw sugar equivalent of rafined 8xports)

1.2 DETERMINATION OF PRICES

121

122

123

124

126

SASA has baen able to set fts prices without considering import party other
than where an increase of below 4% was belng considased, as anly price

- increagas at or above that fevel tiggerad a commensurate Increase (Rand

rather than %} in the import duty.

The substitution of the CP1 by the USD:ZAR sxchangs rate as the pricing
Index could therelore be applied in the same way - SASA will decide when it
wishes 1o change the Locsl Market Notional Prices, and, unless B wishes to
exposa the Indusiry to tha threat .of imports, would apply the change In the
exchanga raie since the last price increase.

A Dvller Based Reference Price wilt separate local market pricing decisions

fram the detemination of impart protection levels and expose the Industry to
fuciuations [n the ZAR:USD exchange rate.

No massmum prce will be deciared or published by SASA.

SASA will determing Notional Local Market Prices, which shalt be vsed to
determing the gross' proceeds of focal market production fos the purpeses of
the Divislon of Praceads. These prices lo bs determined separately for
refined and brown sugar, on an ex mill hasks,

fncreases In the Notlonal Locat Markst Prices will come Into effect an no
less Ihan & weeks prior notkee: decraasos will ba implemented Immediatety,
Price changes will be effected on a Wednesday, Notional Lacal Markst
Prices ruling on the date of despatch to the customer will be used in the
calculation of the Recoverable Value Price (RV}, as is cuenily the case,

Changes to Notionaf Local Market Prices will be brougtt to aecount in the
RV price declared sthsequent to the sffective dals of the changs,
Retention Intersst values wikt he cateulated on tha basis of notional finat RY
prices caiculaled Jor tha period since tha last Notional tocal Maricet Price
shange as is currently the case.

Reviiod Maln Principles Document - Jamwiary 2014{2)
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The Industry wilt set local market determinations to manage:-
{a) compliance with its obligalions to Swaziiand and In fulure in the-
proposed SADC Sugar Prolocol;
(b} the risk associated with focal markst stogk shorlages
and to cakatiale the revenus atiributatie ta the local market used in
the daterminatfon of the RV price.

SASA will continue ta sel focat market determinations (sales estimate plus
tatget camry-ovar stack ta the subsaquent year less camy-over Bnancad in
prior year) separstely for refined and brown sugar, and review Suh
throughaut the year in the light of jocal markel sales.

Miifors wit} share otal (ocal market revenue vakied at Notional Loca) Markat
Prices In the same propartion as sach milis fotal saleable sugar production.
bears to total saleable production of the Industry, as is currently the cass,
Tolal saleatis production o be determined on 8 raw sugar equivatent aasis
in respect of refined export sugar,

¢ N OF SALES PROCEED:!

SASA wilt distibute export matkat procesds to millers pro rata to latat
saleabla production a3 s currently the case.

hillers will be enlitied ko seil mora sugar i the Jocal markel than thelr pra
rata share and will redistrbute local market revesiues (ang thereby the
Impost pratection) to achleva tha principles In 1.3.3 abave, in accordance
with the principle sat out In 1.4.3 belkw. Radisiribution to be effected via
SAGA, Mitiers shall not be reguired {o hold local market camy-over stack as
at the end of tha year pro rata ta their respective saleable production, but -
shall be required to hold carry-ovar stock pro rata lo sales — see ftem 1.4.4
below.

The redistsibution wilt be undertaken on a provisionat basts as at the end of
2ach of the three sales months ending June, Septamber and December
(interim redistsibution), and finally as at the close of the year in March (final.
redistribution). Cash flows will be affected wilhin 30 days other than for tha
final rediskribution, which will be affsctad togethar with the sale of cany-over
stack by milers lo SASA at the end of the ysar. The sates of camy-over
stock {0 SASA {item 1,4.4 belaw} will be taken Inte account as a sale for tha
purpuses af the rediskibullon betwsen miifars a3 at the year end. Al
redistributions will be undertaken on a cumulative, recatculated basls. The
mifler wha over performs |n the jocal market to account to other miliers via
SASA for the Notional tocal Market Fricss to lhe extent of the over
performence  1ess an  agresd manufactdng  allowance, datermined
separalsly for vefined and brown sugar. The manufacluring allowance wil
not be taken inlo account in the radistdbution as at the end of June,

1.4.3.1 At each provisional redistibution amongst miflsrs (at tha end of June,

permbar and Oy ber each with affect from 1 April 2004),
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undar-performing miers are to receive from the radiskibuiion on the
totai sales 1o date basis of caloutation, and Qver-perfoming miilers are to
cantibute fo the redistibulion on the seasonal sales to data basis of
calcufation, SASA is fo fund the difference betwssn praceeds paid to
undes-performing miters and procaeds received from over-parforming
millers on a net accumuiative basls from quadler io quarter. The interost
cost incurred as a result of the. net accumulative payments is 1o be pald
fo SASA by individual millers, quariesdy in agears, based on the net

accwnuiglive paymen! amounts, and calculated at the applicable:

avarright borrowing rates of Interast bama by SASA, on the fallowing
basis

*  Theinteresl owing lo SASA wit be paid in squal praperiiens by the
under-performing milers as a group and by the over-pedorming
millars as a group,

+  The underperiorming milers are each o pay a. prapartionate
share of their fifly percent of the intarast owing o SASA based on
their respactive shares of ihe ictal under-gerfoming ionnages
calculated on the seasonal sales to dats basis,

« The ovar-performing miters am each ta pay a proportionate share
of their fifty percent of the intarest owing to SASA based on thelr
respaclive sharas of the tota! over-performing tonnages calculated
on he sgasonal sales to dsie bagis. :

1.4.3.2 Tha net accymuiative amount and balance of Interast dus In respect of

wach ssason Is to be paid to SASA at the final redistribution, which s
cakculated on the seasonal sales basis.

t.4.4  SASA will acquire unsokd local market camy-over siacks at the end of the

1.4,

§

year as Is currently tha case, at the prevailing Nofianai Local Market Prices.
Financing of cany-<ver 1o bo paid to millers pra rata to seasonal sslas.
{excluding the sals to SASA of camy-over stock at the end of the vear
conceimed). Seasonal sales will be saley in the year concemed {excluding
the saie to SASA of carry-oves stack at the end of tha year concemed) less
cariy-over stack finasiced by SASA In the preceding yaar. SASA Wil nof be
requirsd to finance stack in excess of the year's local market determinalion
leas seasonat salas, calculated separately in respect of refinad and brown
sugar. An example of this caiculation is incorparatad in Figure 2.

Millers shall cantinue 1o fiquidale camy-over financing from sales In ihe
ensuing year as is cutently lhe case. In fha event that an under seling
miller has not Yguidated all of its carry-over stocks financed at the end of the
preceding year as al any of the quartedy re~distzibltions, it will not be
enlifled to receive a radisibution to the extent 1o which it has not =a
kquidaled s earry-over, and the over performing millers shall not he
raquired to pay such amounts. The amount not io ba redisributed to the
under perfarmning milier wil nol be collected by SASA fram the ovey
peffarming miters In proportion o thelr over performance as st the
redistibution date. Figure 1 sets out an axampie of the computation in
this regard.
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Figure 1: Allocatlon of Unliquidated Carry-Quer Stock al a
Redlstribution Date

Fnducnai et robiation
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UGAR TO SASA BY

1.8.2

Each milter will be ohligad to defiver to SASA the sugar it doss not raQuire.
for sale in tha local market. A miller who. as at the end of a yoar (the
curient year), has not deiivered iis expont obiigation to SASA as export
sugar {including deemed delivertas of raw sugar for export refined & OC
raws), will not bs entitled ta receive payment for the shorifall from SASH
untll suen shortfall has bean delivered to SASA. The first deliveries to
SASA by stch a miller in the ensulng year will be desmed to be deliverias in
respect of its export obligation in the cumrent year, On defivery in 1he ensuing .
ysar, SASA will pay to the miller concarned the payment withhelkd in the
cumrgnt year. Such deliveries wiit not be considerad as delverdes in. -
fulfiilment of the relevanl millec's export obfigation in the ensuing year.
Export obligation wif be . calculated for-sach miller as fotal saleable”
production less seasonal sales {see item 1.4.4 above), [ess camy-aver
financad at the end of the year cancarned.

Figure 2 sefs out an example of the comgputatians in this regard.

Local markel sugar which is .storeg by SASA for any mlller which Is the
subject of & separate agresment wilt nol ba taken fnta consideration for the
purposes of this flem 1.5.2) In he evenl that a mitler has defivered more
than its export obligation {see flem 1.5.1 above} ta SASA this wil be
attrbuted as locat masket suger 1o the miler corcamed. Sueh millar will pay
storage and bandling therecn, provided thal where the agaregale of the
over dellveries by all millars to SASA at all locations is less than or equat fo
§000 tons. or such Sthef tornage as may be agrasd by SASA from fims o
time, as at the snd of the year concemed, storage will not he payable, in
the e#vent that storage ig payable In termas of this provision, slorage wilt be
payable by the relavant millers at the sare rate per ton per pedod as is
payable by Tangaat-Hulett Sugar Lid in tenms of its contract with SASA for
the Starage of local market raws ty SASA. Should an agreemant will
Tongaal-Hulett Sugar Lid not be In fores st any year end, the storage rale
will bs defermined by SASA, Storage wil be payeble from the dale which Is
teckoned as the date on which the relevant miler finalised its deliverias of
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raw sugar to SASA in the year concemad less tha period necessary for the'

relevant miller to have dafivered the quantity of logat marke! sugar

attdbutable lo it af SASA, to SASA, based upan the aciual delivery rate by

the relevanl miller over that period, untit 31 March, Shauld any miker
withdraw raw sugar from any of SASA's storage facilitles, in addition to any
storaga which may be payable, the relevany mier will pay o SASA a
handling charga determined on the same hasis as which the storage charge
i8 determined in toms of thls provision.

DOMESTIC MARKEY INFORMATION & REBATES

Mifers shali repart monihly sales of sugar in SACY {o SASA In the same manner.

as they cutrently do, They shall be required 1o keap SABA and SACGA informad
an e stale of Ihe markst, as is curently the case.

22 PackiNa ExcHanaes
No Indusitdally based packing exchanges will exis| peyond 31 March 2000,

SASA wilt contittue ta fund, manage and develop its strategle rebates. Miflers
and Growets wilf consider ways of Improving the management of ihese schemes
in the light of the negative santiment that has been expressed by customers in
relation lo the pegatiaion of such sebates, Each customsr's rebates will be
funded by SASA, which funding may be effecird direclly to the customer, or, with
the consent of the milter cancemed, via the miller cancemed,

N

MANUFACTURING ALLOWANCES

Milars who have sold sugar in the locat market in excess of their shares of praguctian.
(the "over-sel millers”} will have incuired vanable costs in connaction therawith,

Conversely, miflers whe have sald less than their pro rata share of sugar in the local
market (the “undar-sell millazs”), vill be deemed to nolt hava produced such sugar and

* actincurred margina pradustion costs i connection therewith, 1 order (o address the

merginal casts of praduction, under-sell mifers wil compensate over-seil milers for
variabla cosls of produclion thraugh the payment of the Manufacturing Allewance as
set out hereln.

The manufacturing aliowances will be calcufated separately for refined and brown
sugar, and will comprise marginal costs of production, cost ot 25kg bags, starage and
handfirig, and refining losaes.

3. OF THE

NG ALLO
314  Reafined Sugar

(a) Marginal rafining costs of RE8,27 per lon refined sugar (1996 values),
' ko adjusted hy the year-on-year changs in the average Producar
Price Index far the two calendar years. immediatsly praceding ihe
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3.2 PayMENT O

vear In which the season for which the costs are io be determined,
ends,

(b} A 25kg bag allowance calcutated as the waightad gverage gost of
25kg bags used for packing refined sugar for the local market in the
season concerned by all refiners. This cast io be calcufated by
SASMAL based -upan information supphied by all refiners and
supporied by audlt certificatas.

{c) A rafining loss per fon of refined sugar calculated as Net Divisible
Proceeds in the sesson concemed iess Molasses Praceeds Included
fr: that figure, divided by totai salesble production {with expart rafined’
Sugar brought to account at its raw sugar equivalent), muttipiied by
2.04%.

312  Brown Sugar

{a} Marginal manufacturing costs of R48.00 per tony brown sugar {1998
values). ta be adjusted by the year-on-ysar changs in the average
Producer Price Index for the two cafendar years immediately
preceding the year in which the season for which the costs ase ko bs
determined, eads.

() A 25%g bag allowancs caiculaled a5 tha weighted average cost of
25kg bags usad for packing brawn sugar for the local markel in the
season cancerned for all millers.  This cost to be calculated by
SASMAL based upan Information supplled by alt milers and.
supported by audi certificates,

3.1.3  In the event that the bagying casts in 3.1.1{b) and 3,1.2(b) above have not
been finally detenmined as at 31° March, un-audited peovisional eslimatas
provided by (e refiners and millers will be used as at that date with & final
adjustment when the audited information 15 at hand, Any difference in the
manufacluring allowsnces ‘orcasioned by a change in the bagging costs
betwaen the provisional estimate of sueh costs as at 31° March and the-
cost as finafly verfied by audit certtiicales wii be.paid to or recovered from
the over-seil millars, as the cage may be, as seon as possible after receipt
of the audi cerfificates, together wilh interest thereon, pravided that whera
the agaragale inferest payable 13 lesz than or equst to RT 000.60, tha
payment of kterest shall be waived for tha season concerned. Intereat wiil
be caleutated from the 31%March o the dale of payment at the tima’”
weighted average of the daily BA rate, Including costs, on a “nacn” basis.

Examples of the camputations requirad in temms of 3.1.1and 3.1.2 abave
are 68t ott in Figure 3.

321 On & provisional recaleulated accumulative basls as al the end of
Seplember and December sales manihs in respact of the actual
aecumulative over solg lonhages as at vach of those wo dates, togsther
with tha redistribution of import pratection o be sffacied by SASA In terms
of fhe new tocal market mode). The manufacling allowances te be used at
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such dates will be the finsl manufacturing alawances for the immediataly
preceding season adiusiad by:
{a} the estimated change In the Producer Price Indax on the basls as set
aut In ftem 3.1.1{a} above in vespect In the margina! refining costs
{item 3,1.1(a) above) and marginal manufacturing costs (item 3.1.2(a)
above), gnd
{b) the eatimated change in the Producer Price lndex for Paper,
computed on the sameé basls as set oyt in flem 3.1.%{3} above, in
respect of the bagging allowances in items 3,1,1(b) and 3.1.2(b}
above,

3.2.2 Finally, on a recalculated @ooumutallve basis, on and as at 31 March,
howsver, subject te the nsed for a provisionat fina) payment as at that data
a3 contemplated [n item 3.1,3 abave.

323 The disirbution of manufacturing allowances will be undertaken by SASA as
an Industrial funstion.
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Figura 2: Examples of Determining Local Market Carry-Over Stock held by 5ASA{

Export Stock held by Miller
Fons x § 490 Ref. [ TOTAL | Milier A | Willer B | Miter C
Datarminaticn for Ond
t. Camy-in fhdnced In pror seassn 23
2. Daiszmination 1,118
3. Saes 186. {1,420)
4. Carry-out 320
inancE: 3 Salsah
Eroduction
5. toca nrket 1,410 484 454 172
6, Export Market 1,096 478 446 188
7. Tola: Safeable Production |™"3,200 | 580 300 340
Agtug Production
a. Required for tacal markat 1.050 450 520 10
g, Deliversd to SASA 1,110 500 280 30
10.  Toal sawabia Production 2,200 960 900 J40 |
Phigaieal Croduciion vy, Pnancisl Share
11 Local marke| {20) (24} {68 {4629
12, Exparl markel 20 24 {165) 162
13, Tatel Saleabla Praduciion - - v P
Determination »s Made
14.  Carry-aul financet in price seasen 830 108 150 8¢
13 Acluat make 1,090 460 620 10
16. Sales {1,120} {450) (590) {88)
17, Carryeotit 300 710 130 16
Fiaanding 9f Cameaw Stock 3 hacal
Markel Rodigiributions
£8.  Saes 16, {120 450 £90 80
19.  Lass comy-in 4, 339 160 150 8@
20, Jeasond sales 18 ~18 790 ki 440 -
2t.  Cany-qut pro rata to ssasonal salss 320 142 178 -
22, Cash {low Irom datérminution 20+ 21 3,110 432 818 -
23. Redistvibution - {8) {164} 172
‘24, Qaterwination o ratd 1o aredachian 5. 1,13¢ 484 454 172
Excega f Shartfall in Egport Detivarias
25. Produciian 10, 2,200 2eq 900 340
26.  Cash flow trom-determination 22, 1,140 482 618 -
27. Exporl obligation 25-26 1.094 468 282 3408
28. Bxpari dellveries 4. 1,110 504 280 330
29, Excess f Shortfall 20 32 {Z) 110)
[ 5| e el
30, Aclusl physical sarry ou 17. { . aoo 110 186 10
Q1. Local markel stock at SASA 29. 32 32 - -
32, £xpanl 7w haid by iller 29. 1323 - {2) {10)
KN Carry-oul as flpanced . ZT1. 320 142 178 -
ciligflon of al Morkel Castt Fows
WYear €nd
34, From carty-in 14. 30} 1100} “50) {60)
35, from sakie 18. 1,124 450 850 80
38 From carry-out 21 320 i42 478 -
37. From ra-fstribylions 23, - {8} {164} 172
33. Net cesh flow 1,110 484 454 172
38. Pro mala delermnatlans 5, 1,118 484 134 $72
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Figure 3. Sample Somputation of the Elements of the Manufacturisig Allowancs SUGAR TRANSPORT

1. Marginai Refining & Brown Sugar Manufasturiog Costs

. GEi L
Producer Prics tndex 1889 1988 ' NERA
dan 1168 11133 Mitlaes shall become tesponsible for sugar ransport coss finciuding losses In transk) In
Fed Mrog 1143 respect of both the lacal and export matkets, as from 22nd March 2040,
Mar 117.3 3141
Apr HES5 1 1143 As a consequence of millers assuming easponsibiiity for sugar Wansport as sat out
May . 1185 114.4 hareafter, the growers share of et divisible praceeds will be as follows:
Jun 120.0 116.0
dul 120445 1152 Table 1: Girowers Shares of Nat Divisible Pracards
Mé : 12031 1158 SEASON GROWERS SHARE | ADJUSTMENT
o e o 200012501 52.7327% e
N “w..“_ ““m pe 260173002 62.6593% 0.0147%
P 1318 1158 200212663 52.9862% 5.0134%
Avarage 1166 1149 2003/2064 and thereafter 63.0318% 0,0134%
Change 4.08% P :
To the extent {hat adjustments may be required in terms of these afrapgements , to the
Relined | Srown transport custs assumed by mitfers, the Growars share wil be changed as fallows: -
fTan RTon .
Maigina refining coats for 1898/199% season 8827} 48.00 N
PP} Change 3.60 1.98 buﬁ — -x_uuxr_
Marginal refiniag costs for 1993/2000 season 81.87 ] 49.98 Riemilion
2. Bag Allowances wherg
Refinad Brown A= Required adjustment to Growers' share
. M= Change w0 lransport costs assumed by miliers (decrease = negalive
e T i, s 950200 v
Cast per ton - 80.00 58.00 P=  Relevant percentags per column 3 of Tabie 1
* agaregate for sl retiners { miliers 2 EXPORT MARKET SUGAR TRANSPORT
3. Refloing Loss 21 ONSH St PORY
Milters shall be rasponsibla for tha cost of transport to the nearest gualiying port”
Ra6g as per tam 2.2.1 below. Should SASA slect to have a miil's export raw sugar
Met divisibla procesds 3,867,673 | | exparted via snother penl. any increased costs of transgort plus any standing .
Revenue from final molasses {75,738} costs of not using tha nearest gualifying porl vili be for SASA'S accourt,
3,794,937 Furthermare, should SASA not be able to make a miilar's nearest qualifying port
available ta the miller concemed {in respect of Its export raw sugar obllgation},
Saleable praguctian 2661077 any Increased costs of fransport o another porl shall fikewise ba for the account |
Sugar nat divisible proceeds per ton 1,580,650 of SASA
Rafining ioss alibwance @t 2.04% 30,20
I % DarecMMalr Aligve ‘Et.xr-

229  Atinception (22" March 2000}, the only qualifying ports will be Dutban and
) Maputo. Millers shall be responsible for the transportation of their gxport
obllgations to pait.
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222 SASA wifl continue to ba responsible for costs of placing bulk, raw axpoit
sugar on board vessels, including the costs of Storage and handing sama at
the port.

23 NEW Pasy CRIYERIA

231  Any olber poit may becoms a sugar export port to which millsrs may daltver
raw export sugar, aubject to such port being shawn te e able to quallfy as a
sugar export port according to the following criferia, unless atherwise
agread hy Cauncli:

{8} Tha unit cash costs 10 SASA of using the new got lo be fess than or
equal ta the unil cash costs of using Durban. :

Unit cash costs at Durban will ba assessed as fixed and variable cash
costs (excluding Interest} less normal assured Fevenus, assuming a
Ihroughput of butk raw expori sugar, basis a standard crop {far the
purpases of this clause anly) of 2.45 million 1ans salsatde sugar and
an expart allocation of 1.15 million fans of raw sugar. In the event
that SASA rationalises fts bulk expor faclity at Durban, the lavel of
the standard totat ang exparl oraps will be reviewad relative to the
reduced facllity, whick will anly be applicabie o new port

assessments subsequent to the rationalisation,

- Millars may alect to subsidiss the unit cash casts of the new port |
order to satisty criterla In item 2.3,(a) above. The subsidy will ba
estavlished in the year of tha avaluatian of ihe new pon and will be

escalated annually at an approprate index. Millsrs may alecl 1o pay:
- SASA the capitalised value of any oparating -cast subsidy that has

been appiled in the assessmat of the new,port, in which event the'
ongoing assessment and payment of subsidies witl not be applicable. -

(b} The port 1o be accessible far-exports and capabfe of raceiving and .

shipping the axpart rew sugar requirament of tha mit concemed, at
(hat por, as reasenably required by SASA,

{c) The port to be abie lo load sugar at a mintmum rate of 5 QU0 malic
tons pes waather werking day.

{d} The port must be able to accommadate vessels capable of kading a

cargo of at least 20 000 mefric tons. This minkmum cargo size wif be.

seviewad by Council from time ta time as may be appropriate in the
fight of changad shipping arrargements ang developmants.

{2) The port must have facilities to stors 20% of projectad annual export
faw sugar groduction from the supplying mills or one avirage cango
a3 determined in 2.3.4{d) above, whichever is the greater.

23.2 The miller will deveiop the facility for hls aceount at the port unless
oSu?\aoumswaE\w»m»ssosEn. ider the options availabla ta the
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fndustry at ihat time on a winiwin basis. Shauld SASA siett to use the.
new port at tha ime, the miflar cuncarned will be requirad to make the.
few port avallable as envisaged in consultation with SASA who will-
become the conlracting parly in respect of the fachities at the new pard,
whather owned or legsed.

2.4  DoP WPACT or New PORTS

The Divisiart af Proceads shating rafio- will be adjusted In favour of Growers to -
take Into accouni the savings In transport costs that have arisen as a8
consequence of the new port affer the compietion of 5 years usaga of the port as
8 sugar export faclity. Council will determine the approprdate manner of
determining the slements required 1o effacthls change.

3. GERMISTON BULK DEPOT

3.1 The depot should be raservsd for RSA sugar ag Rt s a strategic assef In relatian
10 customers.

3.2 The depot is to be managed by ltova Sugar Limited {i5t.} for the 2004/01 ang -
2001702 seasons {bridging period) during which pericd 151 can add i the.
existing assels and acquirs new assels,

3.3 Other rafiners are antitled during the bridging period to negotiate wilh the depot’s .
existing custamer base in ordar to develop marketing arrangements with them,

3.4 The depot will be sald with effect from aa later than 1% April 2002 subjecl to 3.6.1
below. Any miller or refinar purchasing-the depot wiil not be entitled ta sall the -
asset far atieast threa years from the effective date that awnership vests with the
purchaser. ’

3.5  Counell ta detenmine by 1% Apsil 2000 the basic terms an which offers envisaged
in itarn 3.6.1 below will bs made, which tarms may be altered from ime 1o time by-
Counail. Such tetms to bs consistent with a property sale of similar nature and
magnilude.

3.6 Saera

369 Any member of S A Suger Milers' Assoclation may, befare 1% April 2002,
make an offar to SASA ta acqulre the depat, inclusive of the jand, bulldings
and movable assets. Upan receipt of the offer, provided that # complies’
with the basic iarms as per kem 3.5 above, SASA wilt:-

(a) Within 7 days invite all cther refiners and mifters to make an offer
within 21 days to acquire the depat on the basle terms estabiished in
lerms of item 3.5 above.

{b) Not divulge to othar millers any information concerning price and
finanging in the initial affer.

(t) Make 2 deciglon on the sals af the depat within twa manths of the
receipt of the initiel affer.
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{d) Nal be abligad 1o accept any bid that is not af least equal o the scrap
value of the stios and anciffary equipment plu the markat vahie of ths
genaral use bulkdings, land and movabls assets,

(8) Subject to item 3.6,1(d) abave, aceept the most favourable offer.

362 Al offers will be irevacable for a period of at least three months with aeffect
from tha dale on which SASA racaived the wiginal offer,

3.8.3  In the event that no refiner or miller makes ars offer prior to 1 Aprll 2602 10
acquire the depot, it wi be disposad of on the open market, provided that it
wodd not ba sold as a bulk sugar facility fo a competior to the South
African Sugar Industry.

364 SASAwHH bearall the costs incurred by the depot during the bridging period,
other than:-

{a) inward {ransport including mill (o railhead costs

{b) The cosis of managing, maintaining and operaling the bulk tankers
and mechanlcat horses,

{c} Stock losses in excess of 0.15% per yesr, basls recelved mass at the
dapot:

3865 The DoP will be adjusted in favorr of millers after the depot has baen sald
by SASA 10 take into account (he seturn on captal end depreciation on the

depot transport flest, in the'amount of R1.081 500,
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With effact fram 1% Aprit 2000, subject lo Rem 12 befow, SASA will not sngaga in

the axport of refined sugar and direct consumption raw sugar.

8 ACCES. W SUGA

Millsre shak purchase thelr raw sugar required for the production of rafined sugar
and direct consumption raw sugar (G raws) for axport from the industry in the.
first Instance at a price determined in tarns of thia Saclion C. To the extent that -

Bsm_._n»lu§n<.m__m.§o.~3§Em_:ncu.éﬁaaa_o:%_vn»dna usaﬂmnqws
sugar from any other supplier for the miller's own risk and reward. .

{NDUSTRIAL COMM{TMERNT

Notwithstanding the pravisions contained in 1.5 balow, the industry will, subject to-

long temn matkeling considerations and laking Inta accoum e priority n 2

below, give preference (0 the raquiraments of the millers for raw sugar over both-

nun-ndustry refiners and world markst raw mportss,

RESPONSIEMITIES

Mélers shall have the respansibility of praducing, packing, hending, staring,

transporting, fobbing and marketing of the expon relined and DG raws. This -
responsibility includes aff the cost implicatians of these activities including the. .

refining foss in the case of export refined.

18

Millers shail not be entited to export butk raw sugar, any sugar o Japan whilat®

extlusivity is provided by the long term agregment, or any suger 1o the USA
under the Tariff Rale Quota. Milfers shall be obliged (o comply with the relevant

provisions of a SADC protacol. DG raws will be exportad in bagged farar, and i -

a pack skze not exceading 1 ton,

SASAEREEDOM YO MARKET

The refationship betwsen the #idustry and the miters will bs similarin nature to
the ~refationship ™ axisling batween the Indusity and lis “Letter of Intent®
arrangement customers., SASA must be prepared to commil tonnage ta the
millers an s nagoliated basis and the millers must be prepared {o firm up fhis
commitment into contracls such that SASA can oplimise revenue to the industry
by operating its marketing activitles far bulk raw sugaz on an onderly basis,
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3.1 BaAst TONNAGE

The industry will retain lts ‘eapacity to price its sugar on the terminal” 311 The aliocation of raw sugar to the Millers’ Basa Tonnage by Councll for the-
markels in such @ way thal It operates independently from pricing . ensting year will be concfuded provisionally by no later than the end of
undartaken dy the milless. ‘ January and ihe final allocation in respect of the tolal Base Tonnage Is to be
concluded by no later than the end of Februgry and may not be fess than
2. PRIORITY OF ALLOCATION §0% of tha provisional aliacation agreed at the end af January. Milters shait:
be entitted o contract, in tarms of these provisions, S50% of their Base
21 With effect from the 2009/40 season, tha tonnage of bulk raw sugar Tonngge agreed at the end of January.
availablg in the industry wii be allocated in the foitowing order of priority.
Tha Base Tonnage will be allocated emongst millers on the foltowing
‘Table 2: Priarity of Allocations hasis: ’
4. Natianal Market
2. Feedstock Contracls (e.g. Lysiney Table 3: Alfozation of Base Tonnage
3. USA Quota Miller % of Base Tonnage
4._LTA's/LO¥s and Millers” Base Yonnage 1Rova Sugar {South Afiica) Lid 270
5. Millecs” Additionat Tonnage Tongast-Hulel Sugar {Soulh Affica) L 1d 315
6. Oppartunity Tonnage ~ in accordance wih clauzn 3.3 above TSB Sugar RSA (Piyilid 26.5
: . Gladhow Sugar Company {Ply) Ltd 25
{f the balance of sajeable sugar available afler deduoting the agygregate of Umnfolozi Sugar Mill (P} Lid €0
the requirements for the natfonal market. faedstock contracts (see note 1 UCL Company (Pty) Lid 25
below} and USA quola is lass than 830 000 tons {see note 2 belaw), the.
parcentaga akocation of this balance to L¥A's / LOI'S on the one hand, and . 3.1.2  To enabls SASA to market the balance of its bulk raw sugar in such a
Milecs' Base lonnage on 1he ather will he 36.5079% and 63.4921% mannee that wilt not jeopardisa its abifity to optimiss the revenue of the
respeclively. {f the aforesaid dalance of stigar available ks greater than or Industry, sniflers shall contraet thelr alagation an the following basis:
equal (o 630,000 lons; the allocation 1o LTA's / LOI's on the one hand wil ' .
. be 230,000 tans, and Millers’ Base Tonnage on the other witt be 400,000 Table 4: Minltnum Confract Schedula for the Base ‘Tonnage
tans, + -
a minimum af 30% by 30 April
Note 1: Feedstock Contracts {&.9. Lysine), This alfocation is valid as ong : é;ﬂm_ﬂm MMH wﬂ“w ”‘Mﬁ
as has a supply conlract with 8A Bi is. UL
SABA has a supply eonltract with SA Bioproducis. & mininum of 100% by 31 July
Nota 2: This quantity of sugar being equal to the proposed total tonnage 4 o .
allocatad to Miliers' Allocation on the one hand and LTA's / LOP's on the 313 Miller cantractiag against the My pasitian of tha New York Board of Trade
other, ’ No. 11 Raw Sugar Contract {NYBOT No.11}, of its laglcal succassor, is to
ba compieted by no later than 31 Marah, and by ne tater than 15 May In .
22  Aliozstlons in terme of the prioriisation table will ba approvad by Council respact of the July position,
subject to the allocation provisions In clause 2.1 ahove.
314 Subject to item 3.1.5 below, any uncantracted portian of the mimimum -
2.3 Once sugar has bzea contracted it becames subject 1o contract conditions fonnage at any of the deadine dates set out above wilt be available for
Imespeclive af the iniliat priosily. SASA lo market. The tonnaga <o forfeited would be deamed as contractad
for the purposes of the percentage calculation at the next deadbine date, .
3.  TONNAGE

3.1.5  In the event that the Millers Base Tonnage akocatlon is less than 400 DOG
meirc tons, any uncontracted portion of the minfmum tannags at a deadiine
witt be reallocated on the following basis.

“Contracted” means We written acceptance, which may be glven by fax or Emall, by the

miler of tha letms of purchase and sele batween SASA and the buyer, which

acceptance is ta be it the possessian of SASA by no later than 18:00 an the day on

which such terms are agreed by SASA and the millar {the Contract Date), failing which

a cantract will nat have been astablished, {a) Reallocalion will be pro rala to the allccations of those miliers who
had taken their full atkacatlon as at the deadiine date.
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(b SASA will advise millers of their additional allocations in temns of
3.1.9(a) abave wilhin 5 business days of the deadting date,

{c] Additianat altacations are to b contracted by the buyers within 10
business days of netification by SASA.

{d] In the event that a milier doss riot accept alt or part of the additional
allocation, the progess of re-allocation shalt ba repeatod with the
remalning intarasted millers untf the uncomtracted quantiy as at the
relevant deadiine has been contracled, or unti tere are no further
aceeptances to contract any remeining balance.

(2) Any tonnage ot then contracted will revert to SASA,

An underying commitment shab be given by millers to take raws theoughout

the crushing year so &S to ensurs that the supply of expart raws wiil bs .

avaifable throughout tte crushing year and in sa deing shall egrea with the
Suger Assosiation a debvery pragramme in respsct of raws for export

3,22

3.23

3.24

Cace a2 miler has Vuly contracted its Base Tonnsge aliscalion or
alternalivety aRer 31 July, such miler will be aite to bid SASA for additional
Yaw sugar over aid abave its Basa Tonnage alkacation.

A miler who, n any year, did nat require an akiocation of raw sugar from the

‘Base Tonnage may bid SASA at any tima Yor addltiona raw sugar over and

sbove the Base Tonnage, provided that pricing of such sugar will be
undedaken in terms of whichever of items $.1 and 5.2 below derives the
greater premium fo the NYBOT No.i1, as agyessed at the time of
contracting, however, only up to 2 cumuiative maximum of that rmilies's
share of the Base Tonifiags in the year concerned, The refevant ghare will
be caladfated in tenms of fem 3.1.1 above. Any contacted sugar pricad in
teans of this item 3,22 witl not gerve o reduce any allocagor of Basa
Tonnage to ofhar miflers.

Until millers collactively have priced al teast the Base Tonnage in lerms of
tem 5.1 below, subject to item 3.2.2 above, any Addillonal Tonriaga
contracted by milers subsequent ta 31 July will be priced In tems of item
5.1 below, however, anfy to the extant that the cumulatve contracling in
tarmms of item 5.1 befow as al 31 July was less than the Base Tannage. The
provisions of this #em 3.2.3 will be applied serfatim to coritracting of
Addittanal Tonnage after 31 July,

fri the event that more than the Base Tonnage is priced In temms of ftem 6.1
below by the operation of items 3.2.2 and 3.2.3 abova, SASA will refund the
difference hetween the premiums determined in terms of ftem 5.1 batow and
flem 5.2 balow (as applicable at the relevant conteact datess) 1o milters who
have priced sugar in excess of their Pro 1ata share of the 8ase Tannage in
terms of ftem 5.1 below. The premiums te be . .
credited wif be: allocated amongst millers pro rata to the excess
tonnage of suger priced in terms of 5.1 balow. The particular
cantracting of Individual millers that will qualify for cradit will ba
determined on the basis that Jater coneacling wit ba credited first.
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It is racognised thal the nat unit vabse atidoutabls to sales of raw .
sugar by SASA to miiera may decline as a censequence of this
ftem 3.2.4.

3.25 in the event that a miller has convacted Its allocation of Base
Tannage prior to 1 August and the Base Tonnaga is 400 0G0
metre tons, nathing [n (his item 3 will be construed as preveniing
such miller from oontracting Additional Tonnage for pricing in tarms _
of item 5,2 efow prior 1o 1 August, ror will such miiler he requlred
fo pay an additional amount in respect of any Addilonat Tannage:
contracted prior lo 1 August, |t is recognised that SASA may prics
leas than the Base Tonnage in tarms of Hem 5.4 balow as a rasull.
of lhe eparation of this item 3.2.5,

3.2.8in the eveqt that

{a)sugar al least equat to the Base Tonnage has not besn’
contracted by millers colleclively, ang
{b)millges have priced sugar in terms of kem 5.2 below,

those millers who hava priced sugar in terms of item 5.2 balow
may not sell any such sugar to other mitters, whether far export by -
the acquirer ar by the seller on behalf of the acquirar.

427  Other than as a consequence of negoliations with SASA to changs )
4 contracted defivery date or soUrcs of raw sugar, nothing in these
pravisions will require a miller 1o pay  price groaler than the initlal -
cantracted price.

SOURCE OF RAWS

Millers shalf be responsibie for securing the supply of thelr raw sugar, including ali -
aspacts cancerning the quality of such raw sugar. :

5 RAW SUGAR PRICING

The price for contracted sugar wik be sstablished in the following manner:

5.3 Basg Tonwags

§.1.1

Base Price

{a) Prompt Satas
Ta be establishad in US cfib through AAs for the relevant number of
lots applicable to the contract tonnage agalnsi ihe NYBOT No. 11 fiast
quoted futures month, plus a premium of 0,40 ¢/lb, The favel at which
the AAs will be posted wiil be as per the NYBOT Nao, 11, first quoted
futures month setiament price prevalllog on the exchange trading day
priar to ihe conlract date. The tonnege to be contracted will not
excoed 4 600 metrle tons per millsr per exchange trading day, and
will bo declared to the Export Department by fax ar e-mail by 16:00p
Durban fime on the contract date. A miler ia not permitted to
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autchase prompt raw sugar an the final lrading day of a NYBOT No,
11 fulures month,

(b) Forward Sales
To be established in US ¢/l based or AAs or BEOs (withh SASA's
naminated fulures broker) for the relevant number of fots apgpficabia to
the contract fonnage of NYBOT No 1, plus 2 promium of 0,40 b,
The level at which the AAs will be pasted will be as per the NYBOT
No.t1, raspective futires month setiemant price, in US dib
prevalling on (he exchiange Vading day prior to the cantract dats.

§.1.2 Polaclsation Award

A palerisation award whl be added according to the scale in Tabla 5,
determined on the base price par ilem 5.1.1 above:

Table 5: Polarisatlon Scafes

For avery full degree above 96° up to and } add 1,50%
including 87°
For evesy full degres above 97° up ta and | add 1,26%
including gg°

| For every ful dagree abave 96°

Fractians of a degree sha be calculated in the
s2mie propodian.

add 1,00%

Note : Sugar acquired by millers wil be deemed to by at 99,3° Pol,
However, I respect of raw sugar delivered to a midsr from an export port
or a raw milt nat owned of operated by such millar, the potarisation award
wit be datermined by reference 10 the askuat polasat(on of the raw sugar
an delivery to tha buyer provided that in circumstances where faw sugar
far lscal market sales {“other raws") is being deliversd to the buyer
coneuently with raw sugar purchased for refined exparts or DC raws
("export raws') the sftact of which is that indlvidual delivedes cananat bg

ascrided elther 1o other raws or expart raws, the polarisation of export -

taws delivered concurently as aforesaid will he determined as ihe
weighted sverage palarisation of all applkeable raw sugar defivartes to the
mbler during the perlod of such concurrent deliveries.

5.1.3 Super Premium

§.1.3.¢

tn addition to the base price established in terms of 5.1.1 above and he
palarisalion award in terms of 8.1.2 above, a super premium wh be
payabie per ton af raw sugar.

In the avent (hat hedging is undertaken aRer the allacaiion of raw tonnage
in lerms of 3.1.1, the following procedure wi apply in the calculstion of
tha Super Premium:

The super premium will ba calcutated by applying the refevant percentage

Peor the following Table 6 fo the average diffsrence between the NYSOT
Na. 1t contract {conveited to S Doliars per matric ton) and the Laaden
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Commadities Exchangs No.5 contracl {LCE No. 5), ar its logical
successor.  Such average difference wil be calculated as the simple
average of the difference between the two applicabde sugar fotures
conteacts ruling at the close of the 20 exchange trading days immadiately -
prior o the contract data.

Tabie §: Refined Super Premium
%tmno:wc xmﬂ.“_ﬂ.‘« H.:«SEB Applicable -
Premivm%
2 <
[ 50 0.00%
50 55 1.40%
55 66 510%
80 65 9.45%
85 70 13.09%
7Q 75 16.55%
75 BO 19.48%
80 85 2241%
as ] 24.67%
90 95 28 93%
95 {00 28.76%
140 30.58%
The Apparent Refined Premivm will be determined by referance to the.
difference between Ure relevant pricing months in the 2™ and 3¢ cotumns
in7, basis the aominated delivery pariad in the 1 calumn:
Tabie 7: Relevani Months for Datarmining Refining Premiums
Nominated Delivery Perlog u.u_mwwm“mw tee _ﬂ%ﬁﬂang
1 May to 30 June May May
1 July to 30 Septembar July Atgust
{ Qalober to 31 Dacember Oclober Qctobar
. Cctober until December uatil
1 January to 28 February exqiry, thereatter | axpiry, thereafter
March March
1 March to 30 Apri| hMatch March
Note : During the period subsequaenl fo tha explry of 3 LCE No.5 conlract
manih and the 1* of the ensuing month, the Apparent Refined Premium
will be determined as tg Apparent Refined Premium datermined In lerms
of s item 5.4.3 on the temninal irading day on which the refavant LCE
No.5 contract menth axpired,
2132 In the event thal Millers hedge their exposure to the refined sugar

pramium in advance of the allocation of raw sugar in terms of 3.1.1, then
ihe following grosadure will 2pply in the caiciation of the Super Premium.

Row: in Prnciglea (i
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{a) The Super Premium will be calculated by applylng the relevant
percentage in Table 6 fa the waighted average refined sugar premium
achieved by Millers in respect o ths hedging activity.

{h) The detalls of this hedging aclivity will be nolifled to SASA by the
Millers cancemmed na fater than ane month after the final aliocation af
the Mikers' Base Tonnage.

{c) Only sugar hedgee by Milars during the season immediately
praceding the ssasan in which the hedge posiion wilt expire wilt
quatity for this pricing basis,

{d} The maxdmum raw sugar tannaga 10 which this wil apply will ba an
apgregate of 100 000 tons by afl Miters in any one season,

(6) The 100 00 ton iimit referred to above will be allocated to individuat
Millers per Tabls 3.

{f) This hedalng activity wilt not bind SASA lo make an allecalion of raw
sugar other than [n terms of this docement.

“The Super premlum determined in 5.1.3.1 and 5.1.3.2 will be InGreased or
decreased, as the case may be, by the amounrt in US Dollars pBr tan
resulting from ths fallowing formuia;

{10 -N}et.02

where

N=  The base price as established by the AAs, ar

BEOQs (given up by the Millers to SASA's nomineted futures
hroker).

5.14 Coniract Price

The sum of the base price (item 5.9.1 above) and (he polarsation award
{item 5.1.2 abayve}, in b, witt be mitliplied by 22,0462 to which will be
added the super premium {itern 5.1.3 above) fo establish tha contract
prica in US Dollars per Metric Ton (USDMTan).

in the event that the basa price to be egtablished i 5.1.1{b) above Is ngt
cormplete at the date of payment as speeified in 8 balow, a provisionat
frice will be applled to the unpriced lonnage. Such provisional price wilt
ba the average of ihe setttement pdces for the rstevant NYBOT No 11
pricing month for the month priet to the month of the deemed contracted
dalivery dete. Payment in respect of any tonrzige ta which a provisionat

price has been appiied will he made by Lhe buyst ko SASA far value wilhin

" 18 days of the establishment of such provistonal price. Seitlament of the

diff bei 1 the payment made basis the provisionat price and the
actual payment due basls the finat prica will by made for value within 15
days of ihe establishment af such final price.
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521

5.2.2

Base Price
Tha base price will be established as sot out in item 5.1.1 above, save
thet the raw premium of G40 cilb will be substituled by 2 premium or
discount established In cilb which representa the vafue of stmilar sized
tennaga on the ogen market for other raw sugar sales which would be
avaitable ta SASA on the basis of open competitlon,

Polasteation Awarg
This sum of ihe hase price and premium ¢ discount in items 5.2.1 ahove
wit be adjustad on the sarme basis as set outin llem 5.1.2 above.

52.3 <Cantract Price

The base pdce (ilem 5.2.1 abova), adjusted by the poladsation award
{item 5.2.2 above, will be mullipied by 22,0462 to establish the Conteact
price in USDfTon.,

9.3 MayrTuS PRemius

531

8§33

In the event that a miller seils export refined sugar or OC raws o @ buyer
which i3 defiversd to Mauritius, the miller concemed wil pay to SASA a

funher premfum, In addiion to the confract price payabie in terms of -

tems $.1.4 or 5.2.3 above as the case may ve,

The Mauriius Premium payabie for sach ton of expod refined sugar -

defiverad to Mauritius will be 50% of the net differential achieved above
the average level of the long refined sugar futures associated with the
relevant physicat contract, as accumutatsd by the miller on the LCE No.S,

o7 #ts fogical successor, atler buying back 2gainst 2 fixad price physical-

sale or the posling of an Against Aclual {AA), Such diferentiat s to ba
estadlished by deducling from the salus price ihe average level of the
long ralined sugar futures {as above), the adua) freight costs il any, and

any contraclual costs. Contraciual costs shall mean the differencs in cost .

to the miller in supplying FOBS In breakbulk (as por standacd RSA terms)

and delivery under the sale contract with Mautltus, converted to a FOBS -

breakbulk basis, Confraclual costs may incude, bist not necassanly ba
fimlted to, insurance, supervision and finance. In the event that the miller

doas not, for whatsver reason, accumutate tong refined sugar futures on.

the LCE No.5 against any physicat sale, then the avevage leval of the
long refined sugar futures wi be replaced by (he settiemenl pitee tar the
LOE No. § pricing month(s) that correspond to the shipment positions In
accordance with Table 7.1, on the business day prior to the dale of
confirmation of the business.

The Mauriiius Fremium payable for gach ton of export DC raws defivered
to Mauritius will be 50% of the net differentlal achieved above the
average {evet of the long raw sugar fulures associated wilh the relevant
physical contracy, as accumulated by the mifler on the NYSOT No.11
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sondract, or its Jogkal successor, aftar buying back agafast a fixed price March March
ehysleal sale or the posting of an Against Actual {AA). Such differsnlial is April March
to be established by deducting from the sales price the average leve! of May May
the long raw sugar futues {as above, the actual freight casts if any, . Jung May
direct costs incurred in the bransaclion, shd any contractual costs E@mﬁ M“wn””
Contraciugl costs shall mean the differance in cost io the miller in mhcﬁwﬂae >cw&_
supplying FOBS in breakbulk (as pe¢ the standard SAOL tarms) and Ociober Gelober
delivery under the sals contract with Maurltivs, convertad to a EGBS Novembar Qclobear
breakbulk basis. Contractual casts may include, but not necessadly be Decamber Dazpmber
fimited 1o, insurance, supervislen and finance. In the event that the mier
does not, for whataver reasan, accumulate long raw sugar futures on the . Tablo 7.2; Shipment month ant corresponding pricing month for.
RYBOT bio.11 agasl any physical sate, then the average level of the sxpart DC raws
long raw sugar futures shall be replaced by the settlement price for lha
NYBOT Na.11 pricing menth(s) that correspond to the shipment positions NYBOT No. 19
in accordance with Table 7.2, on the business day prior to the dals of Shipatent Month No. 11 Pricing menth
confimmation of the business. Sancary October

. Februgry tarch

534 Contraclyal costs referred to in 5.3.2, and conlractual and direct costs March March

refarred (0 in 5.3.3 shall be budgeted cosis {or the forthcoming Season Apal March

as advised by the miller ts SASA and agroed bafora 1 Apl each Season. May May

For comparative purposes, Lhe miiler shall alse provide SASA with the ) Jurnie May

acluals of the coniractual and divect costs for the preceding Season ».%__wa .“,“N

bafore 1 Agrli sach Season, mmnnwaaa Joly
5.3.5 Fayment of the Maurlius Pesmium whl ba made to SASA by the relevant zwm”o%“W MMN”M
mikgr by no later than 31 March immediately following the date of Decsmber October

exportation. The miflar concerned wit pay interest on the amount due o .

SASA, caleulsted from two days after the date of exportation to the date
of payiriant at the time weighted average of the daify BA rate, ncluding

<oats, an a "nacm’” basis.

£3.8 Tha US Doilar amount dus by the relevant milier, to the extent that the
i miller is unable to effect paymant in US Doilars, will be converted Lo Raad
8t the US Dollas / South African Rand buying ta as

Standard Bank on the business day prier ta payment.

Table 7.1: Shipment month and cory

export refined sugar

qualed ak 16:00 by

With regards io tables 7.4 and 7.2, in the event

§. DELIVERY

that the ralevant Pricihg month has expired at
time of contracting, then the next or prompt
pricing month of giiher the No. § or No. 11 shali
be used for the tannage concerned.

6.1 The dais of Am_m.cn_% of raw sugar to the miller will be detsrmined in accordance

with Table 8:

th far

ding pricing

LCE N6, 5
Shipmant Month Ho. 5 Ptlcing Month
Januzy December
Februsry March
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Table B: Dellvery Dates for Sais of Raws to Millers

NYBOT N, 11 Contract
Nominated Delivery Period Pricing Month | Dalivery Date
1 March to 30 April March ) 1 March
1 May to 30 Juns May 1 May
1 July to 30 Septembar Jduly 1 July
1 Oclober to 31 December Getaber 1 Oclaber
October, unlif 30
1 January 1o 28 February .mhwwmmdncwﬂ. 1 Jantary
March

62 Millers may agree an earlisr contract delivery date with SASA on the basig of a
price adfusiment in respact of the differantials in market values, as deteymined by
SASA.

CONVERSION YO RAND PRICE

To the extent that the millers are restricted from detivering US Doltars i SASA, the
srico established & USD/Ton witt be convened to Rand per metric ton in the foBowing
manner:

7.1 PROMPT SALES

Al the US Dollar/Soeulh African Rand buying rata as quoted at 16:00 _.uw Standard
Bank for k1e business day prior (¢ the contract dats,

7.2 FORWARD SALES

At the US DallaSoulh African Rand buying rate as quoted by Standard Rank to
SASA on tha conlract date for the payment date.

Where a o d contracted delivery date is changed as <ontemplated in 8.2
above or the paymanit daie of a forward saje is changed hy the ogeration of 8.2.3
below, the exchangs rate as established on the contract date will be amended by
the difference in the ferward points for the original paymenl date and tha farwarg
points for (ha amendad payment date quoted by Standard Bank an the date an
which the changs la the payment dals is agreed, :

PAYMENT DATE

Payment wit be made by the miller ta SASA for valus, as follkows;

8.1 ProwpYSates

Within 15 days of the contract date.

8.2 Forwanrg SALES

821  Within 45 days of the deamed cantracted delivery date as established in 6.4
abaove.
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8.22  [nthe svent of an sarller deemed contracted dativery dale as established in

6.2 above, within 15 days of the date of agresment to change the deemed
contracted dolivery dats,

8.23 in respect of sugar, which is pricad according to a provisionat price,
payment will be made in {ermg of 6.2.1 sbove.

824 Nolwithstending the payment temns in 82.1, 8.22 and 8.2.3 ahave,
payment for all sugar to be purchased by a mifter will be made by no {ater
han 1§ days atter the date on which the last of the miller's mills ciosas far

the yaar concemed, save that this item 8.2.4 Wit not apply to raws which are ;

to be supplied from any expgort sugar terminal operatad by SASA.
SALES IN ADVANCE OF PURCHASE

8.3 Al no time may a miller daliver sugar to the export market In advance of the
conkract delivery dale detamiined by the contracl in terms of 6 above. Millers
shall provide audit certificaies at the end of each ysar supparting 1ne manthly
purchases and exports.

$.2 In the event that the millar has exporied more sugar equfvalent than has been
“deliverad” gither during or at the end of a year, lhe- miller will be obliged to
purchase such excess lonnage on the Toflowing baslg:

821 A penalty aqual to the greater of $100.0C on the one hand, and 50% of the
difference betwsen the average refined local markst nolional price fof the
year concerned and the millers’ average cosl of raws for export, on the
ather hand, multiplied by the maximum extent to which its camulative sales
have exceeded his cumulative purchases as at each month end.

922 in addiion, io the extent that ‘a willers cumulative sales oxcosd his

cumulative purchases as at the end of the yesr, the miller witl aceount 1o the:

Sugar Assoiation for such tonnage at the refined Jocal markel nolional
price for the ysar cancernad and the Sugar Assoclation will refund to the
miller any penally levied in respact of any manth end athier than the end of
the year, subject to a maximum lannage of the exient of the shortfall gs at
the end of the year.

MARKETING RESTRICTIONS

70.1 All expont refined sugar and DC raws must be exported far consumption outalde
of the SACL reglon and in additien must not he sold for further beneficiation &g a
custamer within the SACU.

10.2 Milers shall not be enthlled Lo sxpart thair aflocalions other than in oryatal form,
Millers exporiing value added prodicts may be granted & jocal market export
tebate by SASA where the sugar equivalent of such products has been acquired
at tacal market prices. As eurrently pertains, mitlers shail be fre 10 import sugar
tor Inclusion in valse added products for expart,

Revtyd bain Prncles Dacument - Januacy 2014(2)
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10.3 Millers shail implement procedures to verlfy that these export sugars have bean
exponted fom tha SACU,

104 Whete it can be established that such expoit sugars have not been exported from
the SACU the miller cancented is to take aif reasonabie steps as requirad by the
industry v avoid tha recurrence thersof. Tha steps fo be taken wii ba
detamined In consuftation with the industry.

10.5 in the evenl that the millier has not fulfilied ita obligations In respect of
implementing appropriats prosedures or in respect of applicable reasonable
Steps (o prevent a recusence or it can be established hat a miler couid
reasonably hava foreseen that the export sugars would not be exporied from the
SACU, the Industry will be entitted ta recover from the miller concemed the kss
suffered by the industry causad by the leakage into the SACU. SASA's suditors
shall astablish (his l3s after consultation with the Indusiry and the miffer
concerned.

11, MILLERS ACCESS TO USHUKELA WAREHQUSE
11.1 PERiop OF AcCESS

Access Is t0 be provided for three years commenging ¢ Aprit 2000 (or sugar
producad in 25ky, 50kg or 1 Ton bags by the three millers up to {heir allocations
of base tonnage as per item 3.1,1 above. [n the event that the handiing of 25kg
bags enialis additional costs over and above those. applicable 1o §0kg or 1 Tan
-bags such addltionat costs will be for the account of tha milier,

112 PROCESS FOR Accass

The cost to SABA of shipping sugar trpugh Ushukela & highly dependent on the
utiisallon of e warshause. it will be necedsary for SASA and the miflars to
agraz 3 piaclical basis for operating tha warehouse, which will Indude issues
such as early nolificalion of praduction programmes and amendmants therste,
SASA will be entitied to utiise avallable space for other busicess but will give
preference to miliers sugar.

11.3 SERViCEsS ToBE ED BY SAST AT LigHu;

113.% Containerised Shipping

(a} Sarvice provided by SAST — handfing inle Warehouse and Starage
for a period of 9 weeks.

(b} Fee o bs paid by the miler for the abava senvice is Rd0/Taen in
1998793 tems.  This fee and all others quoted in 1998/98 terms will
ke sscalated by the year on year average movement of the P.£.),

{c} in tha event that the sugar is slored for period axceeding 9 weeks
thereaftar il will attract storage costs at a rate of R2,44/Toniwesk in
1998/99 (erms.

** As ol 1 April 2003, ttem 11 is no langer applicabie.
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{d} Al other cosls are for the miller's account. The stuffing of
cantalners will be paid far at tha rate of R12/Ton n 1938/99
yalues,

1432 Break-Bulk Shipping

{a) The shipping of sugar in break-bulk ai the following quoted rates is
conditionat upon the. sugar henefiting from SASA's wharfsida fights.

(b) Service provided by SAST ~ Handiing in to the Warehouse, storage
for & perled af 8 weeks, slinga and dslivery ta ship side for loading at
Maydon Wharl 1 or 2

{c} The fea to be paid by the miller for the abova service is R40Ton for
handiing and starage and in addition the miiler will be responsible for
the cosl of ransport ko ship skie. These cosls ara int 1998/99 terms.,

(6) Fee lo be paid for storage beyond § wseks is the same ag for )
cenfainerised shipping.

{8) All ottrer costs are for the milers accalnl.

if the tonnage of sugar being shippad cannot be accommodaied within Ushukela,
SAST will accemmodate such sugar in outside sterage at tha same rate as in
item 11.3 above, subject o the followlng:

1141 The sugar in outside storage being for contahertsad shipping or the millar
being rasponsitie for any addltional costs incurred if tha sugar is stupped in
braak-bulk,

11.4.2 The miller belng responsible for the actual sterage costs per ton per wesk
incurred after 7 weaks,

11.5 WORKING HOURS

The working hours at SAST are from OBHOC Monday 1o 13h00 Saturday,
Operalng outside thess hours wiff incur avertims for the aceount of the person
reguasting the overtime ~ SAST / miller / ship owner.

12, 1999/2000 YEAR'S CARRY-DVER STOCKS »

SASA will endeavour to have cantracted all BC Raws and edpor refined sugars by
31 March 2000, with all shipments underaken by 30.June 2000.

** As of 30 June 2009, Ktem 12 is rie longer applicabls.
Ruvisac Man Princitey Doaymant ~Jaouary 2014
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CANE QUALITY

1. OVERALL OBJECTIVES

it has been estimatad that improvements in cane guality could smﬂomm__.x increase
industry procgeds, In attempling to achieve thess gains, the Indusiry subscribes 10 he
fallowing overelt objectives raiative to cane quality:

+ To improve inlemational competiliveness through improved praductivity. It is
recognised that In order to achieva the Improved productivity, mifers and growers
should attempt lo behaye like a singte business enllty at the local fevel,

« Yo creata incentives for both Growsrs and Millers to improve productivity in fhe
short-term and the lang-term.

* Yo devalve negotiatians on 2 number of issues related to cane Qualty frarg a
central industry platform 0 the local mill area.

2. PRINCIPLES

The process shouid incorporate the fallowing componenis:

2.1 NEW CAME #AYMERT SYSTEM

Recoverable Value means the mass of recovarable content of cane delivered by
a grower t0 2 milt for crushing, whigh mass iepregents recoverable sugar
maderated by the value of racoverable molasses of such cane taking Ito
account adjustmenis In respact of the SUCFOsE, Non-sucrose and fibre content
thereof, and which mass of racoverable content shall be caleulated in terms of
the procedures contained in the Officlal Methods Manua

An ladustiat RV cane payment system be impizmented provided that agreemanlt
is reashed an the linked issues,

21.1 Tha RV formula i3 as follows:

RV % cane = BwdN-¢F
where S = SUCIDSs % cana
N = non-sucrosa % cane
F = fibre % cane
and d = the refative value of sucrose which
gach unit of non-sucrose diverts fram
sugar production lo molassas
[ # the loss of sucrose fom sugar

praduclion per unit of fitre

Ravasd Main Princiyes Oocument = JRrsary 20142}

Cane Gusiity Section D Page 30

Fusther detalls pertaining la the RV formuls ars pravided in Appendkx 1.

2.4.2  Prica perton cane oo RY basls.

RV%Cane Rmv G
x X e 3¢ 2

100 08 100

Frice ger Ton Cane =

Where RV % cane relstive RV % cane

Ry #  industry average percentage recovery of
tons saleatie sugar from the tons of RY
delivered for the seasan,

G = Gmwers' percenlage shara. of the
division of procseds.

P = Prcellon of sajeable sugar f.e.

Net divisible proceeds
Industry total lona sateable sugar

2.2 LOGAL LINKED {SSUES

221 The following linked Issues. amangst others, wilt bes taken into
consideration:

- Lengih of Miliing Seasan (L.OMS) controls.

»  Control of cane detetioratian ihrough Burn/Harvesi-to-Crush-Delay
(BHTCD).

*  Reduction of ash {sand) and foreign matter in cane.

=  The establishment of acceptable cane quallty standards and the
adoption of pragmatic/warkabie procedures to govern cane rejection af
each mnilt,

222 Lacal negoliations naed pot be fimited to the abova topics, but shouid seek
ta address any local issuas, which couls fead {0 an improvement in cane
quafity,

223 The process of ioeal negollations should aitempt lo resalve entrenched
pastiians, which impeds Impravements In productivily.

224 Local negotiafions should be formalised inlb @ Local Area Agreemant
hetwesn the mill and the Locat Grower Coundf, which is lagally binding on
af growers nomally deflvering to thal mill, subject to existing contractual
amangementa,

225  Each mill wilt be free ta enter Into separats Cane Supply Agreements, which
may of may not be linked to Lacal Area Agresments.

2.28 Guidefines with regard to the "linked issuas are conlained in Appandix 2.
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Appendix {

COVERABILE VALUE RV

1. THERVFORMULA

Y % cana & S~dN-cF

sucrosa % cane

where s
Moo= non-sucrose % cane
F = fibre % cane
and d = the relative value of sucrose which each unit of
non-sucrose diveris from sugar production to

molasses

c = the lass of sucrosa from sugar produclion per-
unit of flbre

The factor d represants the quantity of sucrose kist to malasses per unit of non-

sucrose, but with a credit for the value of the molasses recovered par unit of non-
sucrose, and Is calculated as fallows:

de g MxPm <b
RsEsxbxPs

Wherg M Industry avarage mwolasses yield per unit of N

delivered

n

P indusstry average realisation per lon of molasses
) as calculated hy SASA

Inclusiry average unit recovery of sateable Sugar
(S} from the estimated sugar {ES) (ES Is
equivalent to ERC formuia, but without the “a°
factor applied to S in the farmula)

{

w
"

The ERGC “b* factor

Pe

Industry average realisation per ton of $aioabls
isugar as calcutaled by SASA
|
|
and !

the ERC b Racloris delerminsd as fofows:
i

i
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o {ons non- ticrose Inmolasses andaugar tons sicrose inmotasss
n =
lons non - suerese incana

Ieas non-sucrosa inmalasses

1.2 Of YHE € FACTOR

The faclor ¢ is determined as follows:

tons sucrosein bagasse
»
tons fibre in cane

&

APPLICATION OF FACTORS IN THE RV FORMULA

The factors m, 4, c and Rggg are rofiing three season weighted averages determined
for the immediately preceding three seasons for the Industsy as a whols.

Py and Ps wil, at ths start of the season. be the SASA pre-seaason estimates with

adjustmants made each month by SASA on lhe basis of the lalest availabie data wilh -
finai adjustment at the end of the season ta aclual data for the seasan, :
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Appendix 2
SUGGESTED GUIDELINES ON LINKED ISSUES

LENGTH OF MILLING SEASON {L.OMS) - GUIDELINES

1.1 GuNERAL PrNCELES

it is accepied that there is a need to contral the LOMS at each mili ceatre. The
local LOMS agreements should have incentives that ancauraga growers and
millers tawards the optimuin LOMS for the spacific mill area. An aptimum seasen
lengih or acceplable band should e negoliated by the parties at the local level
taking specific reglonat canditions into consideration. Any party unilaterally
causing & change Jn the season fength outsids the agreed LOMS shail
compensate the affected party (individual or collective) an a basls agresd in the
Local Area Agreement. The use of & mathamatlcal/ scoromic model o
determine the optimum season jength may provide a usafist gukdoiine for lacal
negatiations.

12 Guiosunes

1.2.1  An increase In the LOMS necessary fo crush the cane cantracted and
diventad to a miill can arise from the foliowing factars:

{a) Horlzontal expanslon: Which is defined as en increase in area
fram which the cane has been acceplad by ihe miker,

{b) Net inward Diversions: Which is dsfined as the net guanlity of
cane {inward minus outward diversian) crushed at the milt from
growers who are not contracted to that mifl,

{c} Vertical expansion: This type of expansion is divided o two
categories:

{#  Windfall verical expansion is an increase in yield arising oui of
factors which may not necessarlly prevad into the futurs,

{if)  Permanient vertical expansion, which is deflned as an Incresse
in yield sustgined for a number of consecutive seasons. The
Quantification of what yleld constilutes vartical expansion may
be negaliated locally,

{d). Overati time efficlency standards {OTE): These ara the
performance standards, agraed {5 by the local growers and mitler,
which contribute to the mili's OTE, By agreement caitain factors we
atiribuleble 1o growers, others ta the miller whilst othars aro classed
B3 nautral (attriviiable to nelther pardy) and fores tnafeura,

1.22 A mechanism for compsnsation neads to be agreed undsr the folfowing
canditions:

{al Horizantal Expansion: Tie milier shall compensale the

growers to the extent that horizontai expansion causes tha season
langth 1o exceed the agreed LOMS.
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{b) Net taward Diverslons: Tha miller shall compeansate the
growers to the exten! thal net inward diversions excluding those.
agreed to by the mill group board, case the seasan length 1o excead
the rgreed LOMS.

(¢} Vertioal Expanslon:

Windfail vertical expansion: Far the extent to which the
senson fength Increases beyond the agresd LOMS due to windfall .
vertical axpansion then nsither party shall be compansated snd tha
parties should attempl to negotiate an axtension of the agresd LOMS. .
Permanent vertical expansion; Permanent vertical expangion
may arlse as a result of various (aelors. The nature and causes of
such expansion, which may causs the season lengih 10 sxcead the
agreed LOMS, will determine the oplans avaitabie ta the miller and
the extent of compensation, if any.

(dy Owverall fime efficiency standards: Shoutd  ellher pay be
rasponsible for an extension in tha agreed LOMS due to fhat party’s
faifure lo meet lts agreed OTE parameters, then thal party shall
tompensate the affected party to the asxient for which it was -
responsible fos exlending the season length,,

BURN/HARVESY YO CRUSH DELAYS (BHTCH)

2.1 GENERAL PRINCIPLE

it should be recognised that reducing the BHTCD represents a very impartankt
faclar for impraving cane quality and industry compeltiveness. n raaching -
agraement, sach mill area should review ait the factars which contfbute ta.
BHYCO in that area. il may be fiecessary {0 apply conlrols which extend heyond
the measures embadied i the indusidal RY system, in order to achieve
improvements in BHTCD,

22 Apmimonat Gy OELINES

221 jtis recognised that the change from a sucrose based 1o a sucrose Quality
basis wif have changed opportunities and consequences for both growers
and millers and that there 18 need to work together to aplimise and expioit
thase opporunities.

222 The miker and grower boih play an intagral fel# in BHYCR through the
gystem adapted in a mit area and entrenched righis may need to be
reviewsed (o achieve the best praclices for the area as a whole.

2.23 Tne costs for any proposad changes ta the defivery and handiing systemns
should be borne In propostion to the estimaled benafit.

2.24  Each milt should estabish a BHTCD mansgement system and regutarly

review pragress and agproprate incentives o achieve the desired
improvement.
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3.

ASH INCENTWE SCHEME

31 GENERAL PRINGIELE

1 should be recagnlised that the fitre factor in ihe RV forrmula s insufficient
incentive in many m# areas fo molivate tha deslred reduction in ash. Hence
additional controls nesd to be adepted at kocaj favel, # is accepted that any
baniefit £truing ta the mitter as a result of a reduction in ash shauid ba shared on
an aquilable basls wilh grawers delivering o that mill,

32 AppiniaNalL GuineLEs

3.2.%  Ash lavels in cane should be delermined an an agreed basis by the CTS
and the costs should be funded by both grawer and miller.

32.2 The contral of ash should be through a penalty/bonus schems around an
agreed local area standard.

3.23 There may aiso bs a punitive penalty or ar B very

high ash levels.

jeclion gravision

CAME QUALITY STANDARDS
41 GENERA) PRINCIPLE

All mill areas should develop an agreed set of quallty standards governing the
accaptability of cane. Cane which fails fo meet thess: minimum quality standards
should be refected or ba subject to penalty.

421 il is essential that a pragmatic and workable set of rules governing cane
rejeetion or the imposition of p ity, which mini ihe degrse of
subjaclivity and emation invelvad, should be agreed at gach mill.

4.2.2  |deally the local rufes should bs formida-driven sa that thay aan be routinely
appliad by a nominaled structura as and when any Infringement ocours.

423 Notwithstanding the guldelines In 4,2.1 and 4.2.2 above, ihe locat alles
should make provision io assess cans quality before it is crushad.
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MOLASSES

LOCAL MARKET

Molasses revenue will remain within tha Division of Proceeds for the purgoas of
delermining RV prices payable by millers te growars.

121 The value of lucat market molasses in the Divislon of Proceeds wit be
dalerminad on 2 simitar basis to locat market sugar, with SASA getermining,
a nolfonal focal market malasses price,

1.2.2  Local market malasses prices {ex mifl) have iracked export reallsations ovar. -
the past 10 years. The 10 year average export parity price Is spproximately
$28.00 per mefic ton, which approximates the ctrrent focal market prics
{net of distibution caramission of 5%) of R168.25 ex vl )

123 The notional {acat market molasses price wiil be set at U$5$28.00 ex mill (net
of commission). This price will praferably aot be included In the Sugar
industry Agrsement.

124  The nolional local market molasses price will be delermined fiom time ko
time by SASA, taldng inlo secount;

(a) changes in the vakie of the Rand compared to tha US Doltar in
relation to the Dollar notlanal local market molasses prica af -
US$28.00 per meiric ton;

() fundamentais prevailing In the local market for molasses: and

{¢) mquirements of molasses uSers and the DTi conceming the
pramation of the beneficiation of malasses for export markets,

1.25 In the absence of muauigﬁ ta the eontrary, the nofional focat market
molasses price wht change at the sams tims and {6 Me same extent as
notienal focat market sugar prices.

128 Provisions In the Sugar industry Ag dealing with maol to be fow
key, and possibly included in the applicable sections dealing with sugar,

SASA wiil cantinue fo pravide strateglc rebales lo protect the [ocal markst from
competiors and substitutes, as is he case clurenty,

2. EXPORY MARKET

21  Exroay PRICING

SASA Wit continbe to be responsible for agreeing the sxport pricing formula,
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SASA wil continue to fund rebatss for the promotion of beneficiation of molasses
for export markets, as is currently the case.

3. REDISTRIBUTION OF MOLASSES REVENUE

All mitters shall share squitably in the net value from the sale of molasses in the tacat
market {basts the nolfanal leal market moksses prices) and export rnarkets as is
currently the case. Hawever, in future, nottanal local markst mefasses prices will be
usad as the basis lor the redistibution of proceeds. Redlstribution of molasses value
wit be:

311 affected via SASA;

3.1.2  undortaken annually together with the purchase by SASA of camy-over
suger for the jacal market;

3.1.3  based pn sslimated vaives and tonnages to the extent necessary at that
date, in which event a provisionat redistdbution will be effected at such date:
and

u.ﬁ.:E:m&88%9»38“53‘252&o_,zaanmmsgaggﬁgg
flnally detsrmined. -
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DEPARTMENT OF TRADE, INDUSTRY AND COMPETITION

NO. 648 6 August 2021
SOUTH AFRICAN SUGAR ASSOCIATION ~ EXTENSION OF CONDITIONAL EXEMPTION
GRANTED ’

1. On 17 August 2020, the South African Sugar Association ("“SASA®) and its members, hereinafter
jointly referred {0 as {"the Applicants”) filed an application for an exemplion in terms of
Section 10 of the Competition Act No BS of 1988, as amended {“the Competilion Act®). The
exemption was requested for a period of ane year, from the dale of the application up to and
including 30 June 2021.

2, SASA is a statutory body established in tetms of Section 2(1) of the Sugar Act No. 9 of 1978

{"the Sugar Act"). SASA provides a variety of services to [is members in order to support the

2 functioning of the regulatory framework within which the industry operates, and acts as a
; presentative of the industry in relation to engsgements with exiernal stakeholders. SASA's

members comprise of two tevels of the value chain, namefy Growers and Millers and are made
up of the associztions which represent the interests of those levels. These are (1) the South
African Sugar Miller's Association (“SASMA"); (2) the South African Cane Growers Association
{"SACGA"); and (3} the South African Farmer's Development Association ("SAFDA®).

3. The exemption application was brought in terms of Section 10{1) of the Competition Act which
altows a firm to apply to the Commission to exempt an agreement, a practice andfor a category
of agreements from the provisions of Chapter 2 of the Competition the Acl. SASA relied on the
objective set out in Section 10(3)(b)(iv) of the Competition Act, which allows an exemption of
agreements and/or practices that contribute to the economic stability of any industry designated
by the Minister of Trade, Industry and Carnpetition {"Minister”).

4. The exemption application covered the following practices by SASA and its members:

4.1. restrain producer price increases of sugar in terms of timing, notice and manner of

Impiementing such price increases;

4.2, share competitively sensitive information and in light of thal information, engage regarding
various oplions for interventions that could be implemented te suppart small-scale growers
and ensure thal they become a sustainable part of the sugar supply chain, in ling with the
objectives of the Sugar Master Plan;

4.3, share compelitively sensitive inform.ation of the various sugar industry padicipants, including
growers, millers and refiners and in light of that information engage on the various means
by which the industry could implement a restructuring of the nature contemplated in the
Sugar Master Plan; and ’

«This'gazete
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4.4, share competitively sensitive information with the Eswatini Sugar Assooiation (including in

relation te production volumes, local and export sales volumes, notional prdcing, and

" identification of diversification opportunities) and in light of this information engage with the

Eswatini Sugar Assotiation to achieve policy harmonisation to the mutual benefit of each
coumry‘s sugar progucers,

§. The Commission’s investigation resulted in the following findings:
5.1. the canduct of SASA's members would result in a contravention of Saction 4 of the
Compelition Act as the application refales to coordination and Information exchange

between parties in a horizontat reiationship;

8.2, the exemplion may contribule io the economic stability of the sugar industry; and

5.3. the exemption can be used as an instrument for transformation and the opening up of the
sugar industry to previously disadvantaged individuals, particularly small-scale sugarcane
growers, in line with the objeclives of the Competition Act.

6. Based on these findings, the Commission granted the Applicants a oonditi&nai exemption up to
and including 30 June 2021. The éxemplion was subject to monitoring mechanisms which the
Commission put in place fo ensure that the objectives setoutin the application are met within the
scope of the exemption. The decision of the Commission was published in Government Gazette
No. 43872 on (8 November 2020.

7. Subsequently, on 07 June 2021, the Applicants submitfed an application requesting ths
Commission to extend their conditlonal exernption by 24 months (i.e. up to 30 June 2023} in light
of the Minfsier’s extension of the designation of the sugar industry to 30 June 2023 as published
in Government Gazette No. 44853 on 3 June 2021. The scope of the application remains
unchanged as set cut above and the basis for the request is to accommodate additional time

required to achieve the economic stabiiity of the sugar industry.

8. After due consideration of the above, the Commission has decided fo grant SASA and its'
members an extension of the conditionai exemption, up to and including 30 June 2023. The
condifions and monitoring mechanisms  wiit | ;emain the same as those gazetteq on
06 November 2020, ' ’

2t Wwiy,pwonline 66.za




Lt
TN

SOUTH AFRICAN SDSAR ASSOCIATION

Kwa-Shuketa, 170 Fisnders Drive. Mount Edgecombe
£0. Box 700, Mouni Edpecombe. KwsZuli-Nstal, 43003
Telephone: +27 31 508 7000

Website: waw sasa.org.2a

EX/Q09//22
MR/MKT
8 Novembar 2022

Messrs Murgatroyd, Van den Steen, and Albertyn
The Business Rescue Practitioners '
Tongaat Hulett Ltd

Amanzimnyama Hill Road

Tongaat

KwaZulu-Natai

By email: br@tongaat.com

cC

: peter@mestis.co.za

trevor@metis.co.za
gerhard@metis co,za

dave howells@fongaat.com

Dear Trevor, Peter and Gerhard

RE: SOUTH AFRICAN SUGAR ASSOCIATION (SASA) -

1.
2.

Thark you for meeting with SASA Management on Wednesday, 2 November 2022,

As cdtlined at the meeting, SASA who represents the country's sugar industry as its
reguiator, is exiremely concerned about the recent development of Tongsal Hulett
Limited (THS}) being placed under business rescue.,

THS s one. of six milling companies in the industry. Al the milling companies are
extremely important for the well-functioning of the industry and in support of the socio-
economic Impact of the industry on growers, millers, communities and muliiple
businesses that support the vafue chain. The sugar industry s finely balanced and a
collapse of THS would, in addition to the catastrophic social and economic
consequences, have further far-reaching implications and a domino effect on other
industry players and reverberate throughout the whole value chain.

As SASA, we understand the need for a sustainable business rescue plan to be
developed through a consultative and - collaborative process involving aill THS
stakeholders and thought it may assist you in your duties as the business rescue
practitioners of THS, If we provide some key information about the sugar industry and
SASA,

The legistative framework which governs the sugar industry is as follows:

5.1. The Sugar Act, Np. 8 of 1978 (“Sugar Act"}) is the overarching legislation which

A

governs the sugar industry in South Africa,

llFA.‘ 5'! l?. !
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5.2 Section 2(1) of the Sugar Act provides for the incorporation of SASA as a
juristic person with a constitution published by the Minister of Trade and
Industry in the Government Gazette,

5.3. The current Constitution of SASA was published in the Government Gazette
by the Minister on 15 June 2000 (“the Constltutson”) and amended by the
Minister in 2018 and 2028;

54. Section 4(1)(a) of the Sugar Act states that the Minister shall determine the
terms of an agreement to be known as the Sugar industry Agreement (SiA)
which shall provide for matters relating (o the sugar industry that the Minister
believes are in the interests of the industry and not detrimental fo the public

- interest, and section 4{1){(c) stipulates that the sugar industry agreement shall
be binding on avery grower, milier and refiner;

5.5. The Minister published the current Sugar Industry Agreement in the
: Government Gazette on 3 May 2000 and amended the Sugar Industry
ST Agreement in 2018 and in 2020 {("SIA");

5.6, The Constitution and the SiA are accordingly subordinate legislation with the
same status as Regulations published in terms of other Acts of Parliament.

6.  The sugar industry in South Africa covers activities from the agricultural growing of
sugar cane, the milling of cane and the manufacturs of raw and refined sugar, syrups,
specialised sugars and a range of by-products.

7.  The mle-players in the industry are interdependent. Millers are dependent on the
growers and vice versa. However, the interests of millers and growers are not always
aligned.

8.  SAGA as the sugar industry regulator, plays a pivotal role in ensuring that the various
role players work together within the confines of the legistation {o ensure their mutual
banefit and advancement,

9. SASA's members are;

Sy a.1. South African Cane Growers' Associaﬁon ("SACGA");

8.2 South African Farmers' Development Association (“SAFDA"}); and

9.3.  South African Sugar Millers’ Association NPC ("SASMA").

10. Both SACGA and SAFDA represent growers and SASMA represents millers and
refiners. Growers and millers are equally represented on SASA Gouncil through these
bodies. THS is & member of SASMA and is represented on SASA via SASMA,

11.  The Sugar Act and the SIA provide for the following monetary transactions between
SASA and THS:

11.1.  SASA must impose levies on miliers and refiners (includes a grower portion)
for the purpose of gnabling SASA o fulfil any obligations Incurted by & in
accordance with its constitution (Clauses 175-176 and180-~192 of the SIA);

N
/
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11.2.  BSASA must purchase the sugar and high-test molasses not sold by millers at
the end of the sugar year, 31 March each year (called camry-over stocks), and
then the millers must self that sugar in the following months, and as the sugar
is sold the millers must pay the notional local market price to SASA (Clause
186 of the SIA);

11.3.  [f a milier sells a greater quantity of sugar on the local market (over-performing
miller) than the quantity allocated to it as its local market quota, the miller must
pay an amount to SASA for the purposes of redistribution to under-performing
millers and these calculations and payments take piace on a quarterly basis
{June, September, December and March) (Clause 183 of the SiA);

11.4. SASAis required to acquire from the millers all sugar to be exported at a price
determined by SASA (Average EE Price) and to ensure that it is exported.
Export proceeds are paid to millers when the proceeds are received from the
export customers or within 90 days of defivery to SASA (Clause 191 of the
SIA).

12. Following THS being placed under business rescue and from an industry perspective,
an Industry Leadesship Task Team (Task Team) has been constituted by SASA
Council to closely monitor events as they develop and to inform SASA’s paricipation in
developing solutions for sustainable outcomes.

13. The Task Team has been mandatet lo collaborate ciosely with you, the business
rescue practitioners, and offer industry support whenever it is required. The business
rescue and sustainable future for the THS South African sugar operations forms part of
the apex priorities of the Task Team.

14.  SASA would be highly appreciative of your co-operation with the Task Team as we all
navigate through challenging times with a common goal of trying to resuscitate the THS
business. SASA would be grateful if you would keep opert lines of communication with
us and fo let us know of sighificant developments as so0n as you are able to.

SASA invites you, the business rescug practitioners, o please attend each Task Team
mesling to allow for an opportunity for collaboration and information sharing. We hope this
fetter helps to explain some of the sugar industry's complexities and that we can build a
relationship based on constructive engagement.

Should you have any queries or require Information, please do not hesitate to contact us,
Yours sincerely

F MUKADDAM
SASA CHAIRPERSCON
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SOUTH AFRICAN SUGAR &SSOCIATION
Rwa Brane'e 170 erde-s Dowve. Asouvar BEdgecoenby
B0 B 200, Mt Fagponmig, HwaZabaNas 6300

S A S A : : Telephone «27 3} 808 2000
; @ 3 st A EERE Q7O

EX/006/23
MKT/MR

23 January 2023
(Amended)

Messrs Murgatroyd, Van den Steen, and Albertyn
The Business Rescue Practitioners

Tongaat Hulett Ltd

Amanzimnyama Hill Road

Tongaat

KwaZuiu-Natal

By email: br@tonaaat.com
cC : QI efer@mefis.co.zg

frevor@metis.co.za
gerhard@metis,.co.za
dave.howells@tongaat.com

Dear Sirs

RE: OBLIGATIONS OF TONGAAT HULETT GROUP TO THE SOUTH AFRICAN
SUGAR ASSOCIATION {“SASA”)

1. As you are aware, thare was a discusgsion convened on 13 January 2023 which
was attended by representatlives of SASA, Trevor Murgatroyd (the business
mescue praclitioner) and Dave Howells representing the Tongaat Hulett Group.

2. In this letter, we treat the business rescue practitioner and Mr Howells as

' representatives of the Tongaat Hulett Group as a whole because of certain
carrespondence that bas recently been addressed to us relating to the alleged
agency relationship between various of the companies in the Tongaat Hulett
Group. We intend to address separate correspondence in that regard.

3. It was most conceming to us that at that discussion, it was conveyed that the
Tongaat Hulett Group does not intend fo make payment of its obligations to SASA
as and when they become due. In particular, this concern relates to the impending
obligation to make payment of an amount of RY 727 116 777 {One billion, seven
hundred and twenty seven million, one hundred and sixteen thousand,
seven hundred and seveniy seven rand) estimalted for liabilities up to
31 March 2023 which is made up of;

3.1 Local Market Redistribution payments - R1479783 016
32 Local Market Statutory Levies - - R 228576329
3.3 Interest @prime . R 18757 432
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4, When the Tongaat Hulett Group setties its Local Market Redistribution payments
to SASA it shall be entitled to receive exports proceeds estimated as at 31 Mar¢h
2023 to be R777 473 235, and thereaftar a fulher R225 643 688 when the
remaining expori carry-over fonnage estimated at 23 825 fons is delivered to
SASA it the new season. :

B, itis not entirely clear to us the basis upon which that non-payment wili take place
but it appears to us to stems from a misunderstanding of the nature of the
obligations due by the Tongaat Hulstt Group fo SASA. We accordingly take the
liberty of setting out in broad terms the contentions of SASA. Naturally this is not
an exhatstive explanation.

2 e THE SUGAR INDUSTRY AGREEMENT _
' 6. As you are aware, the entire sugar industry is subject to regulation under the

Sugar Act, No. 8 of 1878 which inter afia provides for:
6.1 the incorporation of SASA; and
6.2 the Sugar Industry Agreement.

7. Section 4 of the Sugear Act provides, in respect of the Sugar Industry Agreement
("SIA”}, that both the agreement and any amendments thereto shall be published
by the Minister in the Gazete:

“...whereupon the agreement or such amendment shall be become binding
upon every grower, miller and refiner.” Section 4(1)(c)

8. Consequently, the reference to an "agreement” is a misnomer because the Sugar
Industry Agreement constitutes subordinate legislation rather than a traditional
contractual arrangement fnfer partes.

9. importantly, the levies to which reference Is made above are specifically provided
for in the SIA as debis due to SASA by the miller and are raised based on output
on sales. In the circumstances these are debts that are accruing by reason of
trade during business rescue,

(ORI

10. Additionally, SASA falls within the definition of “regulatery authority” in Section 1
of the Companies Act, 2008. For ease of reference, that definition provides:

“Regulatory authority means an entity established in terms of national or

provincial legislation responsible for regulating an industry, or sector of an
industry”.

EFFECT OF THE SUGAR ACT AND SUGAR INDUSTRY AGREEMENT

11. The effect of what is set out above is twofold and relates to:

111 the moraforium on enforcemeant praoceedings; and - &}\
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13.

14,

15.

186.
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11.2 tha powers of a business rescus practitioner to suspend therr
obligations of & company in business rescue.

Turning first to the moratorium, you will be aware thiat Section 133(1) provides:

“During business proceedings, no legal proceeding, including enforcement
action, against the company, or in relation te any property belonging to the
company, or lawfully in ifs possession, may be commenced or proceeded
with in any forum, except -

() proceedings by a regulatory authbﬂty in the execution of its duties after
written notification to the business rescue practitioner”.

Consequently, it follows that there Is no moratorium on enforcement action by
SASA shouid there be a failure {0 make payment of the obligations of the Tongaat
Hulelt Group.

Additionally, and although we are unaware of any attempt to invoke this provision,
the business rescue practitioners do not have the power to suspend the

obligations under Section 136 of the Companies Act, 2008 because, the .

agreements which may be suspended (as contemplated in Section 136(2)(2)), do
hot properly include the obligations under the SIA,

Accordingly, SASA disputes that there is any entitlement on the part of the
business rescue practitioners to decling or refuse to make payment to SASA of
the obligations set out above.

We additionally note that there appears to be an effort to enforce such rights as
the Tongaat Hulett Group may have under the SIA and we consequently have

some difficulty in understanding how reciprocal obligations could possibly be

avoided,

EFFECT OF NON-PAYMENT

17.

18.

18.

It seems to us, regretiably, that if there is to be a default of the obligations of the
Tongaat Hulett Group arising under the SIA and the Sugar Act, then it follows
axiomaltically that the business is incapable of rescue.

if that is the case, then the business rescue practitioners have statutory
obligations to terminate the business rescue. Alfernatively, it would be open to
SASA. to seek a termination of the business restue in favour of the liguidation.

That position seems undesirabie 1o all parties.

REQUEST TO URGENTLY MEET

20.

In an effort to promote the business rescue proceedings, but without allowing a
substantial prejudice to be imposed upon SASA {(and the other members of the
industry), SASA proposes that an urgent mesting be convened with yourselves,
the business rescue practitioners, to consider alternatives which may include
diSCUSS}OﬂS wrth the mdustr1a1 Deveiopment Corpora’uon {1DC).

216
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21, This proposed approach appears to protect the interests of all relevant parties and
preserve the prospects of rescue.

CONCLUSION

22. 8ASA is of the firm view that the business rescue practitioners do not have
the power to suspend the obligations under Section 136 of the Companies
Act, 2008 because, the agreements which may be suspended (as
contemplated in Section 136(2)(a)), do not properly include the obligations
under the SIA. Accordingly, SASA disputes that there is any entitlement on the
pari of the business rescue practitioners to decline or refuse to make payment to
SABA of the obligatiohs set out above

23.  in view of what we have set out above, we urgently require a response from
yourseives by not later than 31 January 2023 confirming:

23.1 whether in fact, it is the intention of the Tongaat Hulett Limited Group
to defaull on its obligations to SASA;

23.2 whether the business rescue practitioners are amenable o further
discussions with SASA. .

Yours faithfully

AUV, F MURALDLAM
SASA Chairperson

Email: fay@mukaddam.net
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SOUTH AFRICAN BUGAR ASSOLIATION
Kwa-Shukels. 1?70 Flanders Drive, Mount Edgecomize
BO. Box 700, Mount Edgscombie, KwsZdulu-Natal, 4300

S AS A Telephone: +27 31 50R 7000
é Website: wwaw.s3s8.0r9.23

" FI/099/23
AT/MR
23 February 2023

Tongaat Hulett Lid
Amanzimnyama Hill Read
Tongaat

KwaZulu-Natal

Attention: Dave Howells

By Email; Dave.howells@tongaat.com

Dear Sirs

LETTER OF DEMAND

1.

Ciause 4.6 of the Policy for the Treatment of Milling Company Defauits in Payment due
to SASA adopted by SASA Council on 8 Decembar 2022 (“the Palicy”) directs that for all

defaults SASA shall issue a letter of demand.

This letter is sent to Tongaat Hutett Lid (*THL") by South African Sugar Association
{"SASA") in compliance with clause 4.6 of the Policy. We confirm that discussions are
taking place separately in regard to the money owing by THL to SASA.

The following amounts were due for payment by THL to SASA on 23 February 2023:

Total Growers Portion
R % R
IRDUSTRY LEVIES 478,237,638.88 $20,007,977.14
Clauses 193/184 of the SIA |SASA CorefDelegated/Rebates 139,658,377 80 B4.3127% 89,754, 403.84
Clause 158 of the SIA Regional CTS Levy 17,878,908.44 B84.3127% 11,368,467.09
Clause 182(a)(b) of tha S [Growers' Statulory Cost 48,675,532.05 100% 18,575,532 05
Clausa 162{a) of the SIA MCP Adjustrrent 325,820.80 64.3127% 209.544.15

The total amount due by THL to SASA on 23 February 2023 is R176 237 638.89. Some
of this debt has been outstanding for some time and THL has failed fo make payment.
THL is accordingly in breach of its obligations.

We draw to the attention of THL that of the total amount due R120 007 877.14 represents
the Growers postion of the levies that is being withheld.

SASA hereby demands that THL make immediate payment to SASA in the amount of
R176 237 638.89 plus interest thereon at the rate of prime plus 2% from the dates these
amounts became due to the date of payment.

SASA reserves the right to take further action to recover the amount due.
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Yours faithfutly

Mary Ramkelawon
Finance Director

N
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o SOUTH AFRICAN SUGAR ASSOCIATION

u “’Q%P Kws-Shukels, 170 Flandecs Drive, Mount Fdgecombe
M

20. Bex 700, Mount Edgecombe. KwaZulu-Natal, 4300

SA SA Telephons: +27 31 508 70600
e/ Website: wwv.5353.0rg,25
Fi7/143/23

MR
28 March 2023

Messts Murgatroyd, van den Steen, and Alberiyn
The Business Rescue Practitionars
Tongaat Hulett Lid

. Amanzimnyama Hill Road

S Tongaat

A S KwaZuu-Natal

By Email. br@tongaat.com
trevor@metis.co.za
peter@metis.co.za
gerhard@metis.co.za

cc Mr Howells
dave.howells@tongaat.com

Dear Trevor, Peter and Gerhard
BUSINESS RESCUE OF TONGAAT HULETT LTD
1. Thank you for the constructive meeting on 20 March 2023.

2. Asyou are aware the current sugar season draws to a close on 31 March 2023 and the new
season commences on 1 April 2023, it is important that the South African Sugar Association
("SASA”) knows where it stands in terms of levy, redistribution and other obligations of
Tongaat Hulett Ltd {"THL") to SASA. As previously advised by yourselves you believe you
are entitled to suspend payments due by THL to SASA in terms of the Sugar industry
Agreement (“SIA™). We understand that you intend for this suspension {o continue until such
time as the business rescue is complete but if our understanding is incorrect, and you intend
to have THL setile its obligations In the new season effective 1 April 2023 then please
advise accordingly.

3. Please note that SABA intends {o impose a levy on THL, or a new company which may at
that stage own THL's mills, in ferms of clause 176 read together with clause 191 of the SIA.
The levy will be an amount equivalent to the unpaid industry obligations which accumulate
during business rescue {currently an amount of R1.18 billion will outstanding at 31 March
2023). Please ensure that this future obligation is taken into consideration in the business
rescue plan to be published and that if the business rescue plan envisages THL seillng its
sugar milts that the purchaser is aware that |tw||| be liable to pay the levy ' .
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4.  The business rescue plan is to be published by 31 March 2023, should the plan not include
the payment of THL obligations in terms of the SIA for the new season commencing 1 April
2023, SASA reserves its rights to take immediate action o interdict any vote on the business
plan.

5.  The contenis of this letter should not be consirued as an admission that you are entitied {o
suspend the obligations of THL to SASA in terms of the SIA nor an undertaking to hold off

taking steps fo recover the debt due by THL ta SASA. SASA's rights in fhis regard are
reserved. E . o _

Yours sincerely

£ ¢ ’ ¢ -
AR e

- MK TRIKAM
) Executive Director
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WEBBER WENTZEL

inattiancewith » Linklaters

Attention: Tongaat Hulett Limited {in business rescue} 0 Rivonia Road, Sandton
- Johannesburg, 2196
: s PO Box 61774, Marchalltown

?glagnazé?-myama Hill Road Jehannesburg, 2107, South Africa
KwaZulu-Natal " Dacex 26 Johannasburg
4400 ' T 427 (0} 11 530 5000

F 427 (0) 11 530 5111
C/0 Joint business rescue practitioners: wirw,webberwentzel.com
Trevor John Murgatroyd N.O. '
Pelrus Franecois Van Den Steen N.O.
Cerhard Conrad Albertyn N.O.
Per email; br@tongast.com; frevor@metis.co.za;
peter@metis.co.za; gerhard@metis.co.za
CC: Dave Howells, Managing Director, Tongaat Hulett Limited
Per email: Dave.Howells@tongaat.com
AND CC: Advocate Fay Mukaddam, Chairperson of the South
African Sugar Association (SASA)
Per email: fay@mukaddam.nef; mary.ramkslawon@sasa.org.za;
sharitha.singh@sasa.org.za
Your reference Our reference Date
THL 1 RCL P Singh / L Kahn / L. Kamukwamba 27 March 2023

Dear Sirs,

RE: BUSINESS RESCUE PLAN IN THE BUSINESS RESCUE OF TONGAAT HULETT
LIMITED AND COMPLIANCE WITH STATUTORY PAYMENT OBLIGATIONS

1. We act for RCL Foods Sugar & Miliing (Pty) Limited ("RCL" or "our client”). Our clientis a
miller as defined in the Sugar Act, 1978 (“the Sugar Act") and described in the Sugar
Industry Agreement, 2000 ("Indusiry Agreement"), and a member of the South African
Sugar Millers' Association NPC.

2. We have been insfructed that the business rescue praclitioners ("BRPs"} of Tongaat Hulett
Limited {*THL") have falled to pay THL's levy and redistribution obligations, among other
payment obligations under the Sugar Act and Industry Agreement. This, in the mistaken
belief that the obligation to make such payments is capable of suspension by the BRPs in
terms of section 136(2) of the Companies Act, 2008.

Senlor fartner: JCEs Managing Partner: S Hution  Partrurs: 8W Alrahem RB Africa C Alexaoder AK Allic NG Alp RL Appaibaum Y8 8slt
DC @aymart AE Benhett AP Bfair X Blom AR Bowloy M Buy YV Compos Af Cardm T Cassim SI Chang ME Claassens € Collett Kt Collisr K4 Colmarn
KE Coster K Cowzyn DB Cron PA Crosiand R Sruywagen 3K Oavies KM Cavis PM Dpvs ST Dias L de Hruyn PU Dels M Depenga DWW de Viliers
BEC QRZanssn A Dirgley G Didver W Drue G Guncan R gu Preex € du Yot SK Edmundsen LF Egypt Kit Elser AR Estethvizen K Fazel G Fimagrica
18 Forman L Frange M Garden Kl Gawith Ok GeRleshuys b Gigson € Gopet 1 Gouwes PB Grealy L Green S Harsun W Marvey 1% Heaniag KR Hikis
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3.  The Industry Agreement is statutorily binding on THL, on our client, and ot all other millers
and growers. Our client is of the view that the ievy and redistribution obligations owed by
millers to SASA under the Industty Agreement constitule legally binding and enforceable -
statutory obligations that may not lawiully be suspended by the BRPs during business
rescue proceedings.

4, Please urgently confirm that the BRPs have purported to exercise their powers under
seclion 136(2) and have suspended the payment of THL's industry obligations during the
business rescue proceedings. Should we not hear anything to the contrary from you, the
BRPs, by close of business tomorrow, we shall assume that this is indeed the BRPs'
position, and a dispute will have arisen between our client and the BRPs relating to
cbligations arising out of the Industry Agreement and/or the interpretation of the Industry
Agreement. We are instructed to refer such a dispute, on a priority basis, to the Sugar
Industry Appeals Tribunal ("the Tribunai) for determination.

5.  We are furthermore instructed that the BRPs intend to publish their business rescue plan in
respect of THL by 31 March 2023. Should the proposed business rescue plan provide for
the suspension of obligations owed to SASA under the Industry Agreement and/or the
release of THL from the payment of any of such obiigations which fell due after the
commencement of the business rescue proceedings, we hold instructions to seek the
appropriate urgent relief {without further ngtice) interdicting any vote on the business rescue
plan untlf such time as the dispute has been determined by the Tribunat,

B. Al of our client's rights are reserved.

Yours faithfully

Libnba Rainekopanbe.

WEBBER WENTZEL

Prelisha Singh / Lara Kahn / Lubumba Kamukwamba

Partner/ Senior Associate

Direct tel: +27 11 530 5412 / 5256

Direct fax: +2711530 8419

Emali: prelisha.singh@webberwentzel.com /
lara.keahn@webberwentzel.com /

lubumba.kamukwamba@w’ebbgrwent_zel.com
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WERKSMANS
ATTDANEYS
DELWERED BY EMAIL
Jofrannesburg Office
s e
Webber Wentzel _ Sandton 2196 South Africa
lubumba kamukwamba@webberwentzel.com Private Bag 10015
Sandton 2146

Daocex 111 Sandfon
Tel +27 11 535 8000
Fax +27 11 535 8600
www werksmans.com

YOUR REFERENCE: £ Singh/L Kahn/L Kamukwamba

OUR REFERENCE:  Mr D Andropoulosfis/lTONG7430.8/##8018310v1
RIRECT PHONE: +27 11 535 8248

DIRECT FAX: +27 11 535 8676

EMAIL ADDRESS: dandropoulos@werksmans.com

28 March 2023
Dear Sirs
TONGAAT HULETT LIMITED {IN BUSINESS RESCUE)

1 We act for the joint business rescue practitioners ("BRPs") of Tongaat Hulett Limited (In Business
Rescue) ("THL"}, who have provided us with a copy of your letler {6 them dated 27 March 2023 {the
"Subject Lettet"} for attention and reply, :

2  Forthe sake of convenience, terms defined in {the Subject Letler shalt bear the same meanings when
used in this response.

3 We have been instructed by our clients to respond to the averments contained in the Subject Letter
© as set out hereunder -

3.1 Ad paragraph 1 - Noted.

3.2 Ad paragraph 2 - The BRPs arrived at the decision to suspend THL's levy and redistribution
obligations after extensive investigations, deliberation and consideration. The BRPs remain
firmly of the view that such payment obligations are capable of suspension in terms of

- section 136(2) of the Companies Act 71 of 2008 and that they were required to suspend such
obligations in {he discharge of their duties and in the best interests of the general body of
creditors,

Werksmans Inc. Reg. No. 1580/007215/24 Registered Office The Central 86 Rivonla Road Sandton 2198 Soulh Africa

Dirsstors D Hestz {Chaimnany OL Abraham LK Afenendsr C Andropoyios JKOF Antunes RL Arnstrong DA Arteo X Bada! T Bale JD Belr AR Bermen NMN Bhengu Al Bilatyi
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JA Gobetz R Goatkin GF Gressal N Haedulh J Hollesen MGH Honlball BB Hote AE Human T Inno HE decobs TL Janse van Rensbuig AY Jara G Johennes S July J Kalimeysr
A Kenry R Kifloran N Kicby HA Kotze S K:i?e CJ Lallha H Laskov £ Rajah P te Roux MM Lessing E Levensiein J& Lochner & Latw JS Lubbe BS Mabasa PK Mabaso DD Magidzon
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W Rogenberg ML Soott TA Sibidis £7 Skhevhekiavha LK Sithermen S Sinden OF Singo JA Simit BM Sone G Stevens PO Sleyn S Stochwelt D Swant 24 Tindie SA Tor N Trulsy
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JOHANNESBURG « CAPE TOWN » STELLENBOSCH E\,% :
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3.3

3.4

35

38

Ad paragraph 3 - Please see the response in relation to the averments contained in paragraph
2 of the Subject Letter, which applies mutafis mutandis to the averments contained in paragraph
3 of the Subject Lefter.

Ad paragraph 4 - The BRPs have exercised their powers 6 suspend the payment of THL's levy
and redistribution obligations under the Industry Agreement.

Ad paragraph 5 - Noted,
Ad paragraph 6 - Noted,

Our clients have requesfed us to bring fo your attention that as a reality and regardless of competing
views THL does not currently and as a fact have the financial means to effect payment of both levy
and redistribution amounts owing. Such absence of financial means is one of the reasons for the
commencement of the business rescue of THL. Your client has not suggested the source of funding
required to pay the amounts demanded by it,

Our clients’ failure to further deal specifically with any ofher aspect or element of the contents of the
Subject Letter is not to be construed as an admission of the correctness thereof and our clients’
rights to respond thereto at a later juncture, should they deem so necessary, are reserved.

Yours faithfully

Danny Andropoules

Werksmans Attorneys
THIS LETTER HAS BEEN ELECTRONICALLY TRANSMITTED WITH NO SIGNATURE.
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Attention: South African Sugar Association 20 Rivoria Bond, Santon
Johanneshurg, 2196
Kwa-Shukela PG Box 61771, Marshalltown
. Johannesburg, 2107, South Afti
170 Flanders Drive, Mount Edgecombe & 2307, South Alnea
4300 Docex 26 Johannesburg

, T +27 (0) 11 530 5000
Per email: fay@mukaddam.net; mary.ramkelawon@sasa.org.za; | 27 0P80 5111

sharitha singh@sasa.org.za; Trixtrikam@sasa.org.za www.webberwentzel.com

Atfention: Werksmans Attgrneys
Attorneys for the joint business rescue practitioners of

Tongaat Hulett Limited (in business rescue}

The Central, 98 Rivonia Road
Sandton, Johannesburg

2196
Per emaijl: dandropoulos@werksmans.com:
ismith@werksmans.com

COPY TO: revor@melis.co.za; peter@metis.co.za;
gerhard@metis £o.za

Your reference Our reference Dale
THL #/ RCL . P Singh 7 L Kahn / L Kamukwamba 29 March 2023
3058873

Dear Sirs/M.esdames,

RE: BUSINESS RESCUE PLAN IN THE BUSINESS RESCUE OF TONGAAT HULETT
LIMITED AND COMPLIANCE WITH INDUSTRY OBLIGATIONS

1. As you are aware, we act for RCL Foods Sugar & Milling (Pty) Limited ("RCL” or "our
client"} and refer to our letter to the business rescue practitioners ("BRPs") of Tongaat
Hulett Limited ("THL"}, dated 27 March 2023, to which the South African Sugar Association
("SASA"} was copied ("our letter"}. .

2. We received the attached response from the BRPs, marked Annexure "A”, and note that
SASA was not copied to it ("the response”).

3. In light of the response, which conflrms, uneqguivocally, that the BRPs have purporied to
suspend THL's levy and redistribution obligations during the business rescue proceedings

seniar Pariner: 3CEir  Maniglsg pariner: S) Hutton  Partnerst BW Alrczhatr RB Afdca C Alexender AK Allie NG A RL Appethaum  TE Balt
DT Bayrian AE Gennett AP 8lair X Blam AR Bowley M Bux V {ampos R1Carrien T Casgim 53 Cniong ME Craassers C Coliglr KL Collier KM Colman
KE Cost=r ¥ Covzyn DH Cron PA Croslang R Cruywagen 3 Davies KM Davis FM Daya SY bias bLde Bruyn PUDela K Cengnga Dw Oe Villlers
BEC Ditkinsan Da Dingley G Driver W Drue GP Duncar 41 du Fraez CF du Talt SK Edtmungson LF Zoypt KH Elser AT £skerhuiizen K Fazel G Fitamaurice
3B Forman b Franga M Garden KL Sewlth OM Geldentiuys MM Gibsan C Gopal CF Gouws PD Grealy L Green 5 Harcun 3M Harvey 15 Hennlng KR Hills
2 Hiophe CM Holfedd PH Hotloway KT laglis ME larvis 3G Jones CM lonkar S Jooste LA Ksbn i4 Keanady KE Kitner A Keyser MD Kotz 3C Kraamwinkel
liamb & Louw ™M Mzblangu S Manley W Mannar L Marais G Masina ¥ Masingl N idbere MC Mcatosh S Mcenzie CS Meyer A Mhlongs A% Mitis
D Mile ¥ Mkbabda P Mohantall N Moadley L Moolman LE Mastart VM Movshovich £ Murphy P taidon DC Nohabeleng A Ngubs € NBthing ZN Neshona
M NKUmBte AN Kystsumbs MB Nzimanhoe A Qctober L Ddendaal GIP Dljvier N Paige AS Pany & Patel M Father GR Penfold SE Phajans ™ Phibppldes
Ba Philfips MA Phillips CX Pienaar DI Rafferty D Ramjettan G) Ranson K Rews G Richards-Smith GA Milchie ) Raberts Y Robberlse € Roule G Sader |
H Samsodlen 1w Scholtz  KE Shepherd N Singh N Singh-Nagueira P Singh S Sitsale 3 Smill WP Spalding oy Straeull 12 Swame 2 Swanepo
WV Tembedza A Thakor T Theessen YK Thekise C theodusiou T Theuniscen P. Tihavari G Truter BZ Vande SEvan dgr Meuler JP ven dei Peet }«';s""
ger Walt CS Vammali 3E Veersn HY Venter B Versfeld MG Versfeld TA W:rsFelG D™ Visagie EME Wafmmyton 1 Watson AWR Yeastwodd RM

KD Wo'marans . .

. Chiel Operating Officer: SA Boyd
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in terms of section 136(2) of the Companies Act, 2008, it is our instruction {o proceed,
without defay, to refer a dispute, on a priority basis, to the Sugar Industry Appeals Tribunal
{"the Tribunal®) for determination on or before 31 March 2023. We are instructed that the
BRPs intend to publish their business rescue plan in respect of THL by 31 March 2023.

4,  We intend citing the BRPs as well as SASA in the dispute owing to their direct and materiat
interest in the relief sought. The relief sought includes a declaration from the Tribunal to
the effect that the levy and redistribution obligations of millers under Sugar Industry
Agreement, 2000 (“Uwlustry Agreement’) constifute legally binding and enforceable
statutory obligations, and that no miller is entitied to suspend its payment obligations
unilaterally. Furthermore, should the proposed business rescue plan indeed provide for the
suspension of obligations owed 10 SASA under the Industry Agreement and/or the release
of THL. from the payment of any of such obligations which feli dus after the commencement

£ of the husiness rescue proceedings, we are instructed to seek the appropriate urgent refief
{0 from the High Court interdicting any vote on the business rescue plan until such time as the
dispute has been determined by the Tribunal,

5. We areinstructed that SASA had similarly considered referring a dispute to the Tribunal, in
circumstances where it has - in ifs correspondence with the BRPs over the past few months
— corfirmed that “SASA dispuies that there is any enfitfement on the part of the business
rescue praciitioners o deciine or refuse to make payment to SASA of jthese] obligations®.}
SASA has not, so far as we are aware, yet done so.

6.  Our client requests SASA, as regulator of the sugar indusiry, to suppeort RCL's impending
{egal proceedings before the Tribunal and before the High Court by advancing arguments
in support of SASA’s position reflected in paragraph 4 above, and agreeing to an expedited
hearing in consultation with RCL, THL and any other interested parties who may be affected
by the position adopted by the BRPs. Similarly, we request the BRPs to agree to the referral
{o the Tribunal and the proposed expedited hearing. In making this request to the BRPs
our client does not conicede that the BRPs consent is required as envisaged by section 133
(1Xb) of the Companies Act, ' '

S 7. if SASA is inclined to join or participate in the impending legat proceedings it may be
P worthwhile as a precursor to such proceedings (and to avoid the incurring of costs for 2
b distressed industry and distracting urgent court litigation), for SASA, as industry regulator,
. to request that the BRPs seek approval from THL's creditors or a court (by agreement) to
postpone the publication of the business rescue plan until the dispute has been determined
by the Tribunal.

8.  Our client is hopeful that SASA will be minded to support the impending legal proceedings
tc be instituted by RCL, and that it will make the request to THL described in paragraph 7
above. :

8. Al of our client's rights are reserved.

£
%; E N
X N
Y

1 For sxample: Jetter from SASA io BRPs, dated 23 January 2023, paragraph 15.
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Yours faithfully

WEBBER WENTZEL

Prelisha Singh / Lara Kahn

Partner

Direct fel: +27 11 530 5419 / 5256

Rirect fax: +27 11530 6418

Email: prelisha.singh@webberwentzel.com /
lara kahn@webberwenizel.com

Iubumba‘kamukwamb_a@_webberwentze[.com
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P Singh, . Kahn, and L Kamukwamba The Central .

Webber Wentzel : 986 Rivonla Road _

: Sandton 2196 Souih Africa

Johannesburg Private Bag 10015

Sandton 2146
" Via email Docex 111 Sandion

Tel +27 11 535 8000
Fax +27 11535 B600
wwiv.werksmans.com

YOQUR REFERENCE: P Singh/L Kahn/L Kamukwamba/3058873

QUR REFERENCE:  Mr D Andropoulos/ tibh/TONGT430.8/48026449v6
BIRECT PHONE: +27 11 535 8248

EMAIL ADDRESS:  dandropoulos@werksmans.com

30 March 2023
Dear Mesdames/Sirs

BUSINESS RESCUE PLAN IN THE BUSINESS RESCUE OF TONGAAT HULETT LIMITED AND
COMPLIANCE WITH INDUSTRY OBLIGATIONS

1 We refer to -

1.4 your iette{ dated 27 March 2023 ("your 27 March letter”) addressed {o the joint business rescue
practitioners of Tongaat Huletf Limited (in business rescue) ("our clients");

1.2 our clients' response to your 27 March letter dated 28 March 2023; and

1.3 vour tetter addressed to the South African Sugar Association dated 28 March 2023 ("your

28 March fetter").

2 On 28 March 2023, our clients published a notice fo creditors ("the notice") in ferms of section 150(5)
of the Companies Act 71 of 2008 seeking approval from creditors of a further exiension of the
publication of the business rescue plan of Tongaat Hulett Limited {in business rescue). A copy of
the notice Is attached for your ease of reference.

3  Cur clients reasonably anficipate that the requisite majority approval will he obtained for the
extension sought because, infer afia, our clients hold affirmative voting proxies from creditors halding
a majority of vofing rights. We are instructed that for at least this reason, the High Court proceedings
contemplated by you cannot be regarded as urgent and would be premature. Please confirm that in
the circumstances, your client will not proceed (at least at this stage) with an urgent application to
High Court, Please also conflrm that if your client elects to institute urgent proceedings that you will
provide our clients with notice of your client’s intention to do so.

Werksmans Inc. Reg. No. 1980/607%15/21 Registeced OFfice The Central 38 Rivonia Road Sandten 2196 South Africa
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4 Itis not clear from your letter whether your client infends to approach the Sugar Industry Appeals
Tribunal for the detemmination envisaged in paragraph 4 of your 27 March letier during the course of
today or tomorrow. [n this regard, please confirm -

44 - whether in fact your client intends to approach the Sugar industry Appeals Tribunal for an
urgent determination before close of business tomomow so that our clignts are in a position to
urgently retain counsel to appear;

'4.2 that in the event that your client's response to paragraph 4.1 above is in the negative, that -

4.2.1 _ your client will provide our cliont with adequate nofice of your approach to the Sugar
Industry Appeals Tribunal, and that our clients will be given a fair opportumty to
respond; and

422 insofar as is possible, you will afford our clients an opportunity to attempt to agree mutually
acceptable timelines for the exchange of submissions and the date of hearing. In this
regard, please will you impress upon your client to take the upcoming Religious Easter
and Passover days into account.

5 The content of this [efter is not exhaustive and should not be construed as having dealt with alf
matters affecting the issues. Our clients' right to deal with any such matters in greater detail in due
course and in the appropriate forum are reserved.

Yours faithfully

Werksmans Aftomeys
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BEFORE THE SUGAR INDUSTRY APPEALS TRIBUNAL
(KWAZULU-NATAL PROVINCE)
CASE NO
In the matter between:
RCL FOODS SUGAR & MILLING (PTY) LIMITED Claimant
and
TONGAAT HULETT LIMITED {IN BUSINESS First Respondent
'RESCUE)
TREVOR JOHN MU RGATROYD N.O. Second Respondent
PETRUS FRANCOIS VAN DEN STEEN N.O. _ Third Respondent
GERHARD CONRAD ALBERTYN N.O. Fourth Respondent
SOUTH AFRICAN SUGAR ASSOCIATION Fifth Respondent

NOTICE OF PRIORITY

PLEASE TAKE NOTICE THAT:

1. The complainant intends to apply to the Sugar Industry Appeals Tribunal ("the
Tribunal'}, in terms of rule 85 of the Rules for the conduct of hearings before

the Tribunal,” ("Tribunal Rules"} for the:

1.1 matter as set out in the Statement of Claim accompanying this Notice of

Priority to be heard on a priority basis; and

v Rules for the canduct of hearings before the Sugar Appeals Tribunal, effective from 1 Febuary 2010,
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1.2 Tribunal to exercise its discretion to shorten any time period or dispense
with any formalities in the Tribunal Rules in order {o accommodate the
expedifious resolufion of the matter, which is urgent, including the

convening of an urgent directions hearing should that be appropriate.
TAKE NOTICE FURTHER THAT the accompanying affidavit of Michela Chiara

Cutts shall be used in support of this request for prionity.

DATED AT JOHANNESBURG ON THIS the 30N DAY OF MARCH 2023.

L sibrambe Ramubioambe.

WEBBER WENTZEL
80 Rivonia Road, Sandton
Johannesburg, 2196
PO Box 61771, Marshalliown
Johannesburg, 2107, South Africa
" Tel: 011 530 5418
Fax: 0115306419
Email: prelisha.singh@webberwentzel.com /
lara kahn@webberwentzel.com /

lubumba kamukwamba@webberwentzel.com
Ref. P Singh /L Kahn /L Kamukwamba/ 3058873

O TO: SUGAR INDUSTRY APPEALS TRIBUNAL
oo KWAZULU-NATAL PROVINCE

AND TO:

TONGAAT HULETT LIMITED {IN BUSINESS RESCUE}

First respondent

Amanzimnyama Hill Road

Tongaat

KwaZulu-Natal

4400

Tel: 011530 5419

Fax: 011858306419

Email: Dave.Howells@tongaat.com / trevor@metis.co.za; peter@melis.co za;
gerhard@metis.co.za :




AND TO:

WERKSMANS ATTORNEYS

Attorneys for the second to fourth respondents
The Central

96 Rivonia Road

Sandton

2196

Tel: +27 11 535 8248

Fax: +27 11 535 8676

Email; dandropoulos@werksmans.com /
ismith@werksmans.com

AND TO:

SOUTH AFRICAN SUGAR ASSOCIATION
Fifth respondent :
170 Flanders Drive

Mount Edgecombe

KwaZulu-Natal

4300

Ref: Sharitha Singh

Tel +27 31 508 7090

Mobile: +27 78 247 7014

E-mail: gharitha singh@sasa. org.za

233
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BEFORE THE SUGAR INDUSTRY APPEALS TRIBUNAL
(KWAZULU-NATAL PROVINCE)
CASE NO
in the matter betwsen:
RCL FOODS SUGAR & MILLING (PTY) LIMITED Claimant
and
TONGAAT HULETT LIMITED (IN BUSINESS First Respondent
RESCUE)

{ “ TREVOR JOHN MURGATRQOYD N.O. Second Respondent
PETRUS FRANCOIS VAN DEN STEEN N,0. Third Respondent
GERHARD CONRAD ALBERTYN N.O. Fourth Respondent
SOUTH AFRICAN SUGAR ASSOCIATION Fith Respondent

AFFIDAVIT SUPPORTING PRIORITY

.........

I, the undersigned,
- MICHELA CHIARA CUTTS
do hereby make ocath and say as follows;

INTRODUCTION

1. tam an adult female and Managing Director of RCL Foods Sugar and Milling

Froprietary Limited ("RCL"), the complainant in this matter. ' %
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2. | amduly authorised fo inslitute these proceedings on behalf of RCL and 1o
depose to this affidavit, as appears from the resolution attached hereto marked

"MC1".

3. The facts contained in this affidavit are within &ay personal knowledge and are,
to the best of my belief, both true and correct. Where | make legal

submigsions, | rely on the advice of the applicant's legal representatives.

REQUEST FOR PRIORITY CONSIDERATION

“ 4 | hereby submit this request that the Sugar Industry Appeals Tribunal {"the

i
%

Tribunal™} adjudicate the matter referred to it by RCL, as more fully set out in
the St_aiement of Claim {("the Statement of Ciaim" or "the Referral'). on a
priotity basis as contemplated in rule 55 of the Rules for the conduct of

hearings before the Tribunal® {"the Tribunal Rules").

5. The Referral brought by RCL concamns two crisp [egal issues relating to the
cbligations arising out of and / or the interprelation of the Sugar Industry

Agreement, 2000 ("the industry Agreement”) which must be considered on

-

a priority basis:

6.1 are the payment obligations by millers to the fifih respondent, the South

Africart Sugar Association ("SASA"}; and the associated redistribution
obligations of SASA in respect of millers in ferms of the Industry
Agreement, statulory obligations as opposed o contractual obligations;

-a'nd

\
1 Rules for the conduc! of hearings before the Sugar Appeals Tribunal, effsclive from 1 February 2010, W

2 The agreement prosantly in force Is the Sugar !ndusiry Agreement published z.mder General Nolwe 1208 in
Government Gazette 21139 of 3 May 2000, .
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5.2 can such obligations be unilaterally suspended?

6. The first to fourth respondents have adopied the position that the industry
Obligations are merely contractual in hature and thus can be suspended in the
context of business rescue procéedings in terms of section 138(2)(a) of the
Companies Act, 2008 ("the Companies Act").? |

7.  RCL submils thal on a proper interpretation of the legislative scheme, and the
industry Agreement in particular, millers’ payment obligations and SASA's
associated redistribution obligations (i} arise from legislation, are thus legally
binding in terms of slatute; and (i} cannot be unilaterally suspended.

8. The basis of RCL's submission is fully set out in the Referral, which does not
contain of anticipate any dispuies of fact,

REASONS FOR PRIORITY

8. Paragraphs 18 {0 18.8 of the Statement of C]aim'sex out the sobering reality of
a sugar industry in crisis,

10. The industry makes significant contributions to South Africa’s economy in the

form of investments, foreign exchange earnings, and jobs, but is under severe
threaf, As of November 2020, annual sugar production ia South Afiica had

declined by nearly 25%, from 2.75 million to 2.1 million tons per annum, over

¥ section 136(2)(a} of the Companies Act provides as follows:

“(2} Subject to subsection {34), and despile eny provision of &n agreement fo the contrary, during
business rescus procsedings, the practitionsr mey —

{a) entirely, partialy or conditionally suspend, for the duralion of the business rescue
proceadings, eny obligstion of the company thal -
G arises under an agreemsil fo which fhe company was e pery a! tha
commencerment of the business rescue procesdings; and
(i} wpult! otherwise bscoms ous dunng those proceedings, or

(&) apply urgently to & court to enfirely. partially or conditionally cancel, ont any termns that
are jusi and reasonable in the circumstances, any obligation of the company contemplated
- nparagraph {a}" s ' B
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the past 20 years. The number of sugar cane farmers had declined by 60%
during this period, and sugar industry related jobs were estimated to have
reduced by 45%.* Needless to state that millers aﬁd growers are under
tremendous financlal strain and this threatens to result in significant job losses

in some of the most vulnerable sectors of our society.

11, On 27 October 2022, the first respondent, Tongaat Hulett Limited ("Tongaat")
filed for voluntary business rescue (as evident from Tdngaat‘s notice to
affected persens, dated 1 November 2022, which is attached as Annexure

{f:";"ﬁj_ “A" 1o the Statement of Claim). Further, it is RCL's understanding that, since
that date, Tongaat has not complied with various obligations arising from the
Industry Agreement. Most significantly, Tongaat has not complied with its fevy
and redisfribution obligations, This is having a detrimental impact on the
industry's redistribution model, and placing undue financial strain on other

millers and growers.

12. The financial sustainability of the industry has never been more pressing and

itis in this context that this matter arises.

13. RCL submits that if a total collapse of the industry is to be averted, regulatory

{ | mechanisms aimed at ensuring the survival of the industry, more particularly
the levy and redistribution obligations statutorily prescribed by the Industry
Agreement must be enforced, as a matter of urgency. Failing this, the
legisiated equitable sharing of jocal market proceeds of sugar sales wouid be
coniravened, resuiting in the unequal expasure of mitiers and cane growers —

which is the very outcome that the legislative provisions exist to prevent.

and Competﬁlon, dated 16 November 2020 sl 5

4 iZouth Atncan Sugarcane Value Chain Masler Pian to 2030 publlshad by the Department of Trade, [ndustry //;
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15.

18.

7.

18.

If the Referral is not heard on a priority basis, this would have potentialiy
devastating financial impacts on the sugar industry and all its stakeholders,
inciuding millers fike RCL, which are already operating under extremely difficult

market conditions. Profits would continue to decline and thousands of jobs

would be lost in an industry of great sirategic importance {o the South African

economy.

The statufory requirements which exist fo protect the financial security of the
industry are at risk of not being complied with. As such, swift action is required
to propertly interpret and ensure the consistent enforcement of the payment
obligations imposed by the industry Agreement in the interests of averting a

complede collapse of the industry.

SASA’'s role

It is primarily SASA's role, as regufator of the sugar industry, to enforce

payment obligations owed fo it under the Industry Agreement. However, as a

result of SASA's failure to enforce the payment obligations or to resolve the

dispuie with Tongaat regarding the nature of its payment obligalions to SASA
as well as whether the obligations may be suspended; RCL has been forced

at lhis point to step in.

It has recenily become clear that it is necessary for RCL o approach this
Tribunal for a resclution of this dispute, since SASA's engagements with

Tongaatl's business rescui practitioners have now reached a stalemate.
g 25

Shorfly efter Tongaat's Board filed for voluntary business rescue on
27 October 2022, SASA heid a special council meeting held on 2 November

2022 to discuss Tongaat's business rescue proceedings. It was indicated in

the minutes of the mee_ting that Tongaat had advised SASA Manggement that
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20.

&

payment of Tongaat's redistributive obligation as an over-performing miller
wouid not be made. 1t 15 recorded in the minutes of the meeting that SASA
Managemeant considers "the non-payment {0 be a breach by [Tongaal] in terms
of their obiigations as contained in the [industry Agreementl’, and that legal
advice would be sought to confirm this view. A copy of the minutes of the
spegial council meeting are attached to the Statement of Claim as Annexure

HB”‘

The Industry Leadership Task Team {‘Task Team"} - established to closely
monitor Tongaaf's business rescue pro¢ess - in its repert to Council dated 28
November 2022 addressed the concerns regarding potential defaults by
Tongaat. The Taék Team acknowledged that any default must be addressed
*within the confe_x! of SASA’s fiduciary duties to the industry and aft ifs
membaers, which is in turn informed by the legislafive and regulatory framework
within which SASA operafes”. A copy of the Task Team's report to Council

dated 28 November 2022 is attached as Annexure “C” to the Siatement of

Claim.

On 23 January 2023, the Chairperson of SASA, Adv & Mukaddam, wrote to
the business rescue practitioners of Tongaat. The Chairperson expressed
concern that Tongaat does not infend to fulfil its payment obligations to SASA
as and when they become due. The Chairperéoa further advised that SASA
“is of the firm view" that the business rescue praclitioners do not have the
power to suspend the obligations under section 136 of {r.we Companies Act.
The obligations imposed under the Industry Agreemeni are statutory

obligations and thus do not fall under section 136. A copy of the letier is

attached as Annexure “F” {0 the Statement of Claim.

239
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On 22 February 2023, the Chairperson of SASA again wrote to the business
rescue practitioners of Tongaat. She reiterated that SASA rejects the
proposition that the business rescue practitioners are enfitled to suspend
Tongaat's obligations to pay SASA. She further enquired whether the business
rescue practitioners would be amenable to arbitrating the question of
Tongaat's rights and obligations taking inte account section 136 ¢of the
Companies Act. A copy of the lefter is atlached as Annexure “M" to the

Statement of Cia_irn.

A couple of days later, on 24 February 2023, the business rescue practitioners
responded {o the SASA Chairperson. The business rescue practitioners, while
affirming that they have a different interpretation of their fegal entitiement to
suspend payments to SASA, expressed that they are “available fo meet with
SASA fo find an amicable solufion”. A copy of {he lefter is attached as

Annexure " to the Statement of Claim.

RCL considered that it could rely on these statements by the SASA
Chairperson and the Task Team to expect SASA to act in the best interests of
the industry and to enforce Tongaat's payment obligations or to obtain clarity
as to whether the payment obligalions could be suspended through

approaching this Tribunal, However, this has not occurred.

{n fight of SASA’s hitherto failure to enforce Tongaat's payment obligations or
to approach the Tribunal for clarity, the claimant’s attorneys, Webber Wentzei,
wrote to Tongaat and its business rescue praclitioners, copying in the

Chaitperson of SASA, on 27 March 2023.

The claimant's aftorneys requested the business rescug practitioners to

urgently confirm whether they have purporied tc exercise their powers under
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section 136 of the Companigs Act to suspend paymenis due to SASA, The
business rescue practilioners were advised that, in the event that they had
purperted to exercise this power, a dispute would have arisen beilween
themselves and the claimant concerning the obligations arising cut of and / or
the interpretation of the Indusiry Agreement, which dispute would be referred
to the Tribunal for determination. A copy of the letter is attached as

Annexure "J” {o the Statement of Claim.

- 268, The attorneys representing the business rescue praciitioners, Werksmans,

\‘ responded the next day, 28 March 2023. In the response, it is confirmed that
the business rescue practitiohers purported to exercise the power under

section 136 of the Companies Ac! fo suspend Tongaat's payment obligations

to SASA under the Industry Agreement. The business rescue practitioners

reiterated that it is their view that the levy and redism”but'ion obligations fali

within the obligations that may be suspended under section 136. A copy

attached of the letter is aftached as Annexure K" to the Statement of Claim.

27. On 28 March 2023, the claimant's atforneys wrote fo the Chairperson of SASA
conveying that the business rescue practitioners had now unequivocally

confirmed that they have purported fo suspend Tongaat’s payment obligations

under the Industry Agreement diiring the busipess rescue proceedings. The
letter gave SASA notice that the claimant would be urgently approaching this
Tribunal for declaratory relief in order to obtain clarity on the nature of miller's
payment obligations under the Indusiry Agreement and whether the
obligations may be unilaterally suspended, SASA was advised that it would be

cited in the referral given its direct and material interest in the relief sought.

28. SASA, as regulator of the sugar industry, was requested to support RCL's : \i%

impending legal proceedings before the Tribunal by advancing arguments in
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support of SASA's frequently advanced posilion that the payment obligations
are statutorily binding 2nd may nof be suspended, and by agreeing to an
expedited hearing in consultation with RCL, Tongaat and any other interested
parties who may be affected by the position adopted by the business rescue
préctitioners. A copy of the letter is attached as Annexure “L" to the
Statement of Claim. At the time that these papers were being finalised, no

response from SASA had been received.

29. In these circumstances, a priority hearing is required to expeditiously resolve

fe
4
iy

the dispute in the interests of all the parties and the sugar industry as a whole.

30. The deadline for the publication of the business rescue plan is 31 March. The
business rescue practitioners have stated expressly this past week that they
will not honour Tongaat's redistribution and levy payment obligations under the

Industry Agreement.

31. The claimant has proposed to SASA, as industry regulater, to request that
Tongaal's business rescue praciitioners seek approval from Tongaats
creditors or a court (by agreement) to postpone the publication of the business

rescue plan until the dispute has been determined by the Tribunal (see the

letter of 20 March 2023 discussed at paragraph 27 above). That proposal has
been made not only bacause of the very serious and wider impacts upon the
industry arising from the business rescue praciitioner's decision, but also to
avoid the costs and distraction if at all possible of urgent inierdictow

proceedings.

32. On 28 March 2023, a notice {o the creditors of Tongaat was published

requesting the consent of creditors for the extension of the deadline for the _ E%

publication of the business rescue plan in term of section 150(5) of the

e
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Companies Act. it was requested that the deadline be extended to 31 May
2023, In terms of the notice, creditors are required to signify their consent or
objection by no later than noon on 31 March 2023 ~ the date on which the
business rescue plan is required to be published. RCL has no way of knowing
whether the business rescue practitioners will obtain the reé[uired consent. it
is important {0 point out thal the creditdrs have already once — a litile over a

month ago - refused a request for an extension until 30 June 2023,

if the publication of the business rescue plan is extended as requested, this

will enable the parties to adopt a responsible and reasonable approach by

agreeing: (i} to allow the dispute to be defermined by this Tribunal in the
interests of all parties and the wider industry and the thousands of employees

affected; and (i) to an expedited timetable for the hearing of the dispute as one

of pricrily.

To the extent that SASA and the business rescue practitioners have not yet
agreed to such ar approach between themselves, the respondents are invited
10 agree to such an approach in response to the filing of this statement of claim,
and for a joint approach o be made to the Tribunal and its registrar for a

directions hearing to ensure that outcome.

PRAYER

35. Onthe basis of what is sef out above, | submit that RCL has made out a case

for the Referral to be dealt with expeditiously and heard as a matter of priority.

i
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WHEREFORE, | pray for an order as set out in.the notice of priority to which this

JLLE Lt

MICHELA CHIARA CUTTS

affidavit is attached.

The Deponent has acknowledged that she knows and undersfand ipe contents of
this affidavit, which was signed and swom to before me at 17 &/l5/7¢ on
this the _.=« day of MARCH 2023, the regulations contained in Government
Notice No. R1258 of 21 July 1872, as amended, and Government Notice No. R1648
of 12 August 1977, as amended, having been complied with.

IMISSIONER OF-BATHS. .
SRS VAN EDE / CONIISSIER OF GATHS
U BILLE 4,80 BERTUS JANSE VAN RENSBURG
PRCKUREUR / ATTORNEY
{ENSBURG PROKUFEURS / ATTORNEYS

[l

oiradl, Malslane Pasbus 815, Malotane, 1320
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RCL FOODS SUGAR AND MILLING PROPRIETARY LIMITED
{Registration Number; 1947 /0268583/07)
{the "Company”)

¢ vt et S e -

WRITTEN RESOLUTIONS OF THE ROARD OF DIRECTORS OF THE COMPANY PASSED IN
TERMS GF SECTION 74 OF THE COMPANIES ACT, 71 OF 2008

L. BACKGROUND

1.1 Tongaat Hulett Limited and its jolnt business rescug practitioners have suspended ievy and
redistribution obligations arising from the Sugar Industry Agreement, 2000 {as amended)
on the basis that such payment obligations are merely contractual in nature and thus can

" be suspended in the context of business rescue proceedings in terms of sectioh 136(2) of
the Companies Act, 2008.

1,2 The directors now wish to authorise the Company to bring proceedings before the Sugar
industry Appeais Tribunal for appropriate legal refief, inciuding, but not limited to, an order
declaring that millers' payment obligations and SASA‘s associated redistribution obligations
arise from tegisiation and cannot be unilateraily suspended,.

1.3 To the extent necessary, the Company is further authorised to bring legal proceedings
tiefore the High Court for appropriate relief, including, but not fimited to, urgent interdictory
relief and declaratory relief.

2. RESCLUTIONS
IT IS THEREFORE RESQLVED:

2.1 THAT the Company Institutes proceedings before the Sugar Industry Appeals Tribunal for
appropriate legai refief, including, but pot limited to, an order {1) ta confirm that the Sugar
ihdustry Agreement, in particular, millers’ payment obligations and the fifth respéndent‘s
assodated redistribution obligations, arise from legisfation cannot be unilaterally
suspended; and (i) that SASA is statutority obligated as regulator of the sugar industry to
enforce the Sugar Industry Agreerment,

2.2 THAT the Company is authorised to institute and pursue further legal proceedings before
the High Court for approprlate refief, including, but not limited to, urgent interdictory relief
and declaratory refief.

2.3 THAT Michela Chiara Cutts, in her capacity as Managing Director of the Company (the
"Authorised Signatary") be and is hereby authorised and empowered, on behnalf of the
Company, to do or cause all such things to be dcne‘ to 51911 and file all documents as may

N c///i
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be reasonable and necessary, to give effect ta and mplement the resolutions set out

herein,

2.4  THAT Any aclions which have thus far been taken in this regard by the Authorised
Signatory be and are hereby confirmed and rstified in their entirety, to the fullest extent

permitted by law.

SIGNED by each dlrector of the Company who, by their respective signatures, hereto vote In
- favour of each of thz resolutions set but aboves

BoauSigned by .
e
{ v SOBOORMMEE

PAUL CRUICKSHANK

DIRECTOR : )

Date: 28 March 2023 | 13:35 sasT

Docubighed by.

Fsburt Fald

GAGTEBPSOFDFLES

ROBERT HILTON FIELD

DIRECTOR
Date: 78 March 2023} | 05:27 pOT

03
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BEFORE THE SUGAR INDUSTRY APPEALS TRIBUNAL
" (KWAZULU-NATAL PROVINCE)
CASE NO
In the matter between:
RCL FOODS SUGAR & MILLING (PTY) LIMITED Claimant
and
' TONGAAT HULETT LIMITED (IN BUSINESS First Respondent
RESCUE) |
(R TREVOR JOHN MURGATROYD N.O. Second Respondent
PETRUS FRANCOIS VAN DEN STEEN N.O. Third Respondent
GERMHARD CONRAD ALBERTYN N.O. Fourth Respondent
SOUTH AFRICAN SUGAR ASSOCIATION Fifth Respondent

STATEMENT OF CLAIW

INTRODUCTION AND iSSUE FOR REFERRAL

1. Tongaat Hulett Ltd (“Tongaat’) - one of three major sugar mIHers_ in the
South African sugar industry — has been placed into business rescue. Its

business rescue practitioners have failed to fulfii Tongaat's payment

obligations to the South African Sugar Asscciation ("SASA") imposed under




2.1

2.2

3.

1
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the Sugar industry Agreement, 2000* ("the Industry Agreement”). The
ostensible basis for this failure is that Tongaat's payment obligations to
SASA may be suspended while it is in business rescue. It i3 not an
exaggeration to say that the viability and sustainability of SASA, other
millers, growers {especially small-scale growers}, refiners and the entire

sugar industry is placed at risk by this failure.

The Sugar Industry Appeals Tribunal ("'the Tribunal”) is requested to
determine the following crisp legal issues arising from dispute concerning
the obligations arising from and/ or the interpretation of the Industry

Agreement:

What is the nature of the payment obligations to SASA imposed on

millers under the Industry Agreement? In particular, are the payment
abligations by millers to the SASA; and the associated redistribution
obligations of the SASA in respect of millers in terms of the Industry
Agreement statutory obligations as opposed {o coniractual

obligatiohs?
can such obligations be unilaterally suspended?

The first to fourth respandents have adopted the paosition that the Industry

Obligations are merely contractual in nature and thus can be suspended in

The agreement presently in force is the Sugar Industry Agreement published under Genersl Notice 1208
in Government Gazette 21139 of 3 May 2000. B :

v
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the context of business rescue proceedings in terms of section 136(2)(a) of

the Companies Act, 2008 ("the Companies Act'},2

4. The complainant submits that on a proper interpretation of the legislative
scheme, and the Industry Agreement in particular, millers' payment
. obligations (i} arise from legislation, are thus legally binding statutory

obligations; and (ii} cannot be unilaterally suspended.

5. The remainder of this statement of claim sets out the following:

5.1 jurisdiction and standing;

5.2 the reasons for a priority hearing;

53 the pariies;

54 - relevant background to this matter,;

55 legal framework;

5.6 appl]oatiqn of the legal framework to the crisp questions of law;
5.7 conclusion; and

58  reliefsought by RCL

6. itis further recorded, in terms of rule 18 of the Tribunal Rules, that the

claimant wishes to tender oral arguments on the matter before the Tribunal.

3 Timasani {Pty) Lid {in business rescus) snd Another v Afriimat iron Ore {Ply) Lid [2021] ZASCA 43; [2021] \,/
3 All SA 843 (SCA) at para 26. :
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JURISDICTION OF THE TRIBUNAL AND STANDING OF RCL

7. The complalnant is a sugar miller as defined in the Sugar Act, 1978 ("the
Sugar Act”) and the industry Agreement, and a member the South African

Sugar Millers’ Association NPC ("Miliers® Association”).

8. The complainant refers the crisp questions of law summarised in
paragraph 2 for adjudication by the Tribunal, which has jurisdiction to hear

matters between growers, millers and refiners in the sugar industry as

o~ described in the Sugar Act.

%

9. H s submitted by the complainant that the Tribunal has jurisdiction to
adjudicate this matter in terms of clauses 34(e} and/or 35 of the Industry

Agreement:

9.1 clause 34(e) provides thal the Tribunal shall hear and decide any
matter which, in terms of the Industry Agreement, is to be determined

by it; and
8.2 clause 35 provides that:

“fsjubject fo the provisions of this agreement relating to the
determination of particular disputes, if any dispute arises
between any persons upon whom this agreement is binding,
insofar as the dispute relates to the subject matter, application,

any right or obligation arising out of,_or the interpretation of this

agreement . . ., the Appeals Tribunal shall have jurisdiction,
exclusive of any court of faw, to determine such dispute™.
{Our emphasis}

10. The dispute refates {o the nature of the payment obligations of miliers to

SASA imposed under the Industry Agreement. It thus relates fo obligations
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arising out of the Industry Agreement and / or the interpretation of the

industry Agreement.

Moreover, RCL has standing fo refer this dispute to the Tribunal. The
standing provision in clauée 35 of the Industry Agreement is wide -
providing that “any parfy to such dispute may submit such dispute for
defermination fo the Appeals Tribunal" The industry Agreemeni, as a
statufory instrument, must moreover be read consistently with the
Constitution and the broad provisions on standing contained in section 38
thereof, particularly in circumstances where the risk to the industry is

manifest and the livelihood of thousands of employees is at stake.

There are no disputes of fact for the Tribunal to adjudicate in this matter:
only a dispute arising from differing understandings of the nature of the

obligations imposed by the [ndustry Agreement.

And notably that dispute is clearly defined and the positions of the pgrﬁes
clear: while the second to fourth respondents have unilaterally adopted the
view that Tongaét is relleved of its payment obligations, as will be shown
below, SASA has explained to the business rescue practitioners that it
rejects their view that there is any entitlement on the part of the business
rescue practitioners t§ decline or refu_se to make payment to SASA of these

obligations. RCL adopts the same view as SASA, efaborated upon below.

This referral to the Tribunal is not affected by the moratorium against legal

proceedings against a company during business rescue proceedings,

contained in section 133 of the _C_ompanies Act, for the following reasons:

251
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First, the moratorium does not preclude an approach to this
specialised tailor-made Tribunal in order to achieve finality in the
context of this dispute in the interests of the entire industry and the

public.

Second, the moratorium plainly does not apply io.disputes of this
nature. RCL does not seek to enforce Tongaat’s payment obligations
and, in fact, does not seek any refief against Tongaat. RCL seeks only
declaratory relief on the nature of miller's payment obligations under

the Industry Agreement and whether such obligations may be

unilaterally suspended within the legislative scheme that applies as-

between millers and SASA. The first to fourth respondents are joined
because of their apparent interest in the malter. To the extent that
there is a debate about the moratorium’s application, then RCL
reguests that the Tribunal consider the matter as being agaijnst the fith
respondent alone, since no relief is sought against the first to fourth
respondenis, and the relief is declarative of the rights and obligations
applicable to SASA and its member millers. By such an approach the
Tribunal will be enabled to discharge its specialised adjudicative

obligations in relation to a question that squarely goes to the heart of

the sugar industry’s viability, and in resp'ect of which all parties —

including Tongaat’s business rescue practitioners — require clarity.

Third, RCL has requested the regulatory authority, SASA, whose
primary duty it is to ensure compliance with obligations imposed under

the industry Agreement — and who is exempted from the moratorium
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in terms of section 133{(1)(f) of the Companies Act — to support this
referral and advance arguments in suppott of the position that it has
frequently advanced. lis position, as wiil be shown below, is that the
obligations imposed by the Industry Agreement are statutory
obligations that may not be unilaterally suspended. At the fime that
these papers were being finalised, no response from SASA had been

received,

Fouz’th, the payment obligations are ongoing and do not only reiate to
obligations which arose pre-business rescue bui also relate to
obligations which have arisen during business rescue. In this regard,

it is common cause that Tongaat is continuing o carry on business as

a miller and is bound to honour its ongoing statutory obligations. The

rmoratorium does not sensibly apply to abligations incuired after the

commencement of business rescue proceedings.®

Fifth, section 133(1) draws a distinclion between proceedings against
the company and those in relation to property belonging to the

company.* The first category comprises actions intended to enforce

personal rights against the company and the second category

" comprises actions intended to enforce legal rights. Neither are

applicable in this case. As explained above, no reliefis sought against

Tongaat.

3 Timasani {(Ply} Lid (in business rescue) and Another v Afimat fron Ore (Fiy) Ltd [2021] ZASCA 43; [2021]
3 All SA B43 (SCA) at pard 26.

* Southem Value Consortium v Tresso Trading 102 (Pty) Ltd And Others 2016 (6) SA 501 (WCC),
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15. Additiona!ly, while maintaining that the business rescue practitioners’
consent is nof required for this referral to be made to the Tribunal, RCL has
nonetheless requested the second to fourth respondents to agree {o the
referral in order to remove any possible doubt (see the letier of 29 March

2023, which is discussed and attached below).

16. Accordingly, there is no impediment to this Tribunal exercising jurisdiction

over this referral.
PRIORITY

17, This matier is referred to the Tribunal on a priority basis as contemplated in
rule 55 of the Rules for the conduct of hearings before the Tribunal® (“the
Tribunal Rules”) and accompanying this statement is the required Notice

of Priority and reasons in affidavit forrn. in sum, the reasons are as foliows:

17.1 The sugar industry is in crisis owing to various global and local market
factors which have reached a criticai point. Millers and growers face
declining revenues which have placed them under tremendous

financial strain, and threaten their survival. Livethoods in the most

vulnerable sectors of our soclety are at stake, with further job fosses

on the horizon than those already experienced.

17.2 Now, more than ever before, the legally-mandated pooling and division

of proceeds from sugar sales between growers and millers in the

% Rules for the conduct of hearings before the Supar Appeals Tribunal, effective from 1 February 2010,
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industry Agreement must be enforced. This statutory mechanism is

crucial for the preservation of the industry.

if Tongaat's payment obligations underthe indhstry Agreement are not
enforced, the indlﬁstry is atrisk of a compieie collapse. Accordingly,
this matter is urgent and must be heard on a priority basis to prevent
the unequat financial exposure of millers and growers, preseive the
productive assets and businesses of all industry participants, and

maintain jobs and rural livelihoods as far as possible.

The publication of the business rescue plan is required to take place
on 31 March 2023. The business rescue practitioners have stated
expressly this past week that they will not honour Tongaat's

redistribution and levy payment obligations under the Industry

Agreement.

RCL has proposed to SASA, as indusiry regulator, to request that
Tongaat's business rescue practitioners seek approval from Tongaat's
creditofs or a court (by agreement) to postpone the publication of the
business rescue plan until the dispute has been determined by the
Tribunal (see the letter of 28 March 2023 discussed further below).
That proposal has been made not only because of the very serious
and wider impacts upon the industry arising from the business rescue
practitioners decision, but also to avoid the costs and distraction if at

all passible of urgent interdictory proceedings.

On 28 March 2023, a notice to the creditors of Tongaaf was published

requesting the consent of creditors for the extension of the deadiine
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for the publication of the business rescue plan in term of section 150(85)
of the Companies Act. It was requested that the deadfine be extended
to 31 May 2023. interms of the notice, creditors are required to signify
their consent or objection by no later than noon on 31 March 2023 —
the date on which the business rescue plan is required to be published.
However, it is important to point out that the creditors have already
once—a fittle over a month ago - refused a request for an extension

untit 30 June 2023.

17.7 If the publication of the business rescue plan is extended as requested
by the business rescue practitioners, this will enable the parties to
adopt a responsible and reasonable approach by agreeing: (i} io aliow
the dispute to be determined by this Tribunal in the interests of all
parties and the wider industry and the thousands of employees
affected, and (i} to an expedited timetable for the hearing of the

dispute as one of priority.

i17.8 To the extent that SASA and the business rescue practitioners have

not yet agreed to such an approach between themselves, the

respaondents are invited to agree to such an approach in respanse to
the filing of this statement of claim, and for a joint approach to be made
to the Tribunal and its registrar for a directions hearing to ensure that

ouicome.
THE PARTIES

18. The claimantis RCL FOODS SUGAR & MILLING (PTY) LIMITED, ("RCL"),

3
a sugar milling company registered in terms of the company laws of the %@V
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Republic of South Africa, with its registered address at Ten The Boulevard,

Westway Office Park, Westville, KwaZulu-Natal.

The first respondent is TONGAAT HULETT LIMITED (“Tongaat"), a sugar
milling company registered in terms of the éompany laws of the Republic of
South Africa, with its registered address at Amanzimnyama Hill Road,
Tongaat, KwaZulu-Nata!, Tongaét Is currently undergoing business rescue
proceedings and its Board of Direciors has appointed the second to fourth
respondents of Metis Strategic Advisors {Pty) Limited as the joint business
réscue practitioners of the company in terms of section 129(3)(b) of the
Gompanies Act. No relief is sought against Tongaat, and it is joined for any

interest it may have in the declarative findings sought by RCL.

The second respondent is TREVOR JOHN MURGATROYD N.O., a

licensed and accredited Senior Business Rescue Practitioner cited in his

official capacity as joint business rescue practitioner of Tongaat.

The third respondent is PETRUS FRANCOIS VAN DEN STEEN N.O., a
licensed and accredited Senior Business Rescue Practitioner citeqd in his

official capacity as joint business rescue practitioner of Tongaat.

The fourth respondent is GERBRARD CONRAD ALBERTYN N.O., a
licensed and accredited Experienced Business Rescue Practitioner cited in

his official capacity as joint business rescue practitioner of Tongaat.

The fifth respondent is the SOUTH AFRICAN SUGAR ASSCCIATION
("SASA"}, an industry representative and regulator established by the Sugar

Act and govemed by the Industry Agreement and the constitution of SASA
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("the SASA Consfitution”).¥ SASA has its principal place of business at

KwaShukela, 170 Flanders Drive, Mount Edgecombe, 4300.

23.1  The members of SASA comprise sugar millers, cane growérs and
farmers, namely the Millers' Association, South African Cane Growers'
Association NPC and South African Farmers’ Development

Association (“Growers Associations”).

23.2 SASA, amongst other statutory functions, determines the notional

R price of sugar and molasses used in calculating the equitable sharing
| of industry proceeds, as welt asthe quantities of sugar required for the

local market and the export market. The equitable proceeds

arrangement is a foundational regulatory aspect of the sugar industry,

and the means through which the sugar industry is statutorily

sustained. The equitable proceeds sharing arrangement will be

discussed in further defail below.

23.3 SASA was incorporated as a juristic persoen in terms of section 2(1) of
the Sugar Act. it is a creature of statute respansible for enforcing the

Sugar Act and Industry Agreement. 1t derives delegaied powers to do

only what it is empowered to do by the Minister of Trade, Industry and
Competition ("the Minister") in terms of the Industry Agreement, which

sets out SASA’s powers and functions.

234 In terms of clause 3(1) of the SASA Constitution, SASA administers

the Sugar Act through its council {"the Council”). The Counci is

€ Constitution of the South African Sugar Association published under Government Notice R34 in
Government Gazette 168180 of 30 December 1994, :
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ermpowered to carry out all functions assigned to it or SASA Yin terms
of the [Sugar Act] and [Industry Agreement] published thereunder” in

terms of clause 5(a) of the SASA Constitution,

24. The first to fourth respondents are cited for any interest they have in this

28,

matter, considering their suspension of payment obligations due to SASAin
the context of business rescue proceedings. The fifth respondent is cited

because it is the industry body to which such payment obligations are owed

“and it has a direct and substantial interest — alongside its millers — to the

declarative relief sought in this application.

RCL has not cited each and every individual member of SASA to this
referral, RCL has delivered copies of the Iapplication to the Millers'
Association, the South African Cane Crowers' Association and South
African Farmers' Development Association so th.at their individual members
may assess whether they or the respective Associations wish fo paﬂicipaté

in the matter.

RELEVANT BACKGROUND

26.

27.

The South African sugar intdustry makes an important contribution to the
national ecocnomy, given its agricultural and industrial invesiments in deep
rural areas, foreign exchange earnings, #s high employment, and its
linkages with major suppliers, support industries and customers. Direct

employment within the sugar industry is approximately 65 000 jobs.

Notwithstanding its important contribution fo the economy, the sugar

industry is in crisis and has been for several years due to several market
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and other dynamics which are weli-known to the industry and unnecessary
to set out in detail in this statement of claim. Save fo state that, millers and
growers are under fremendous financial strain. As of November 2020,
annual sugar production in South A_fﬁ'ca had declined by nearly 25%, from
2.75 million to 2.1 million fons per annum, over the past 20 years. The
number of sugar cane farmers had declined by 60% during this period, and
sugar industry related jobs were estimated to have reduced by 45%.7 The
eiéctricity crisis will worsen an already dire. situation. The South African
Cane Growers' Associatipn estimates that the sugar industry may lose over

R723 million in 2023 as a result of rolling blackouts.®

The financial sustainability of the industry has never been a more pressing

issue and it is in this context that this matter arises.

On 27 October 2022, Tongaaf’s Board filed for voluntary business rescue
under section 129 of the Companies Act. The Board appeinted Messrs,
Trevor Murgatroyd, Pefrus van den Steen and Gerhard Albertyn of Metis

Strategic Advisors as the Company's joint business rescue practitioners.

Tongaat gave notice to affected persons of the commencement of business
rescue proceedings on 1 November 2022. A copy of Tongaat's notice to

affected persons is attached as Annexure "A" to this Statement of Claim.

‘South African Sugarcane Value Chain Master Plan to 2080' published by the Depariment of Trade,

Industry and Competition, dated 16 November 2020 at 5.

Colieen Dardagan for SA Canegrowers, ‘Loadshedding expected to cost sugarindustry more than R723

mai ion in 2023, dated 26 January 2023, available at hitps://sacanegrowers.co, zalloadsbeddm -
more th f-r’ 23 mslison in-2023/,
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On 2 November 2022, the Councit held a special meeting to discuss the -

commencement of Tongaat's business rescue proceedings. There it was
indicated that Tongaat would not be making payments fo SASA to fulfil its
redistribuﬁve obligations as an over—perfonni_ng miller {as determined in
September) due to its being placed under business rescue. A copy of the
minutes of the _ special council meeting are attached hereto as

Annexure “B”.

At the special council meeting, it was decided to establish an industry
Leadership Task Team (“Task Team”) fo closely monitor Tongaat's
business rescue process. A copy of the first report of the Task Team to
Council dated 28 November 2022 (without addendums) is attached marked

Annexure “C”,

In or about November 2022, Mr Dave Howells, the Managing Director of
Tongaat, wrote to SASA Management requesting that the payment of
outstanding levies and those that fall due in the period between the
commencement of the business rescue proceedings and March 2023 be

suspended. A vopy of the email is attached marked Annexure “D”.

Shortly thereafter, on 30 November 2022, Mr Dave Howells wrote to SASA
requesting the Council o consider the suspension of the payments of
Tongaat's redistributive obligations that may beéome due under clause
183{0) of the Industry Agreemlent for December 2022 and March 2023. A

copy of the letter is attached as Annexure “E”.

As far as RCL is aware, neither of these requests were approved by the

Councitk.
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On 23 January 2023, the SASA Chairperson, Adv Fay Mukaddam, wrote to
the business rescue practitioners expressing concern that Tongaat does not

intend to make payment of its obligations to SASA as and when they

'become due. The Chairperson highlighted Tongaat's impending obligation

tb make payment of an amount of R1727 116 777.00 estimated for
léabilities up to 31 March 2023. This amount is comprised of redistribution
payment obligations (R 1479 783 016), statutory levies (R 228 576 329)
and interest (R 18 757 432). A copy of the letter is attached marked

Annexure “F.

On 15 February 2023, a meeting was held between SASA representatives
and Tongaat's business rescue practitioners. At the meeting, the business
rescue practitioners made it clear that Tongaat would not pay the current

ouistanding debt due to SASA, and that the suspension of Tongaatl's

-obligations during business rescue means that there is no legal obligation

on Tongaat to pay SASA, A copy of the minutes of the meeling is attached

marked Annexure “G*™.

On 22 February 2023, the Chaitperson of SASA again wrote to the business
rescue practitioners of Tongaat. The Chairperson noted that Tongaat is a
“net debtor of SASA and the posftion becomes exponentially worse each
quén‘e:”. She highlighted that the failure by Tongaat to seftle its
redistribution payment obligations and statutory levies “has made it
fmpossible for SASA to seffle its own obligations to other industry

members” It was further inc_iicated that SASA has struggled to secure
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funding to enable it fo cover the shortfali resuiting from Tongaat's default, A

copy of the letter is attached marked Annexure “H”.

A couple of days Iéter, on‘ 24 'Februa'ry 2023, the business rescue
practitioners responded to ihe SAéA Chairperson. The business rescue
practitioners reaffirmed that they have a different interpretation to SASA on
their lega[ entitlement to suspend paﬁrments to SASA. A copy of the letter

is attached marked Annexure “|”.

Hopeful that there would be some resolution of the dispute by SASA, and
having become increasingly concerned by the apparently unfruitful attempts
by SASA and the business pracfitioners to resclve the dispute concerning
the nature of Tongaat's payment obligations under the Industry Agreement,
RCL's attorneys, Webber Wentzel, wrote tc Tongaat and its business
rescue practitioners, copying in the Chairperson of SASA, on 27 March

2023.

RCL's attorneys requesfed the business rescue practitioners fo urgentiy
confirm whether they have purported to exercise their powers under section
136 of the Companies Act to suspend payments due to SASA. The
business rescue practitioners were advised that, in the event that they had
burpoﬂed fo exercise this power, a dispute would have arisen befween
themselves anq RCL concerning the obligations arising out of and / or the
interpretation of the [ndustry Agreement, which dispute would Ee referred to
the Tribunal for dete:mingtion. A copy of the letter is attached mar}ged

Annexure “J”.
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42. The attorneys representing the business rescue practitioners, Werksmans,
responded the next day, 28 March 2023. In the response, it is confirmed
that the business rescue practitioners purported to exercise the power under
section 136 of the Companies Act to suspended Tongaat's payment
obligations to SASA under the industry Agreement. The business rescue
praciitioners reiterated that it is their view that the levy and redistribution
obligations fall within the obligations that may be suspended under

- section 136. A coby of the letter is attached marked Annexure “K”.

43. On 28 March 2023, RCL's atforneys wrote to the Chairperson of SASA
conveying that the business rescue practitioners had now unequivocally
confirmed that they have purported to suspend Tongaat's payment
obligations under the Industry Agreement during the business rescue
proceedings. The letter gévé SASA notice that RCL would be urgently
approaching this Tribunal for declaratory relief in order tfo obtain clarity on
the nature of miller's payment obligations under the Indusiry Agreement and
whether the obligations may be unilaterally suspended. SASA was advised
that it would be cited in the referral given its direct and material interest in

the relief sought.

44, Additionally, SASA, as regulator of the sugar industry, was requested to
support RCL’s impending legal proceedings before the Tribunal by
advancing arguments in support of SASA’s frequently advanced position
that the payment obligations are statutorily binding and may not be

suspended, and by agreeing to an expedited hearing in consultation with

RCL, Tongaat and any other interested parties who may be affected by the
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position adopied by the business rescue practitioners. A copy of the letter

is attached as Annexure “L”.

From the above discussion, it is clear that Tongaat's business rescue

pracfitioners have failed to pay amounts due to SASA in terms of.

Tongaat's redistributive obligations as an over-performing miller

imposed under clause 183 of the Industry Agreement; and
Statutory levies.

Tongaat's conduct has up-ended the careful statutory scheme for the
equitable arrangements that have been a staple of the industry for years.
The result is that the non-payment of its pre-commencement redistributive
payment obligations and statufory levies may now be bome by the

remaining millers and growers in the industry as an industry obligation.

Moreover, Tongaat continues to frade while under business rescue but
without meeting its re-distribution or levy obligations. These
post-commencement debts may similarly ultimately be borne as an industry
obligétion. Tongaat's continued trade on this basis thus has direct adverse

effects on the sustainability of cther millers and growers.

The non-payment by Tongaat also increases the constraints on SASA’s
working capital. Tongaat's default threatens the viability and sustainability
of SASA as well as SASA’s ability to fulfil its statutory obligations to millers

and growers in the industry.
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This, at a time when a number of millers are in precarious financial positions.
The raising of levies to cover industry obligations resuiting from Tongaat’s
defaults coul& drive some millers into business rescue or liquidation. In
addition, risk mitigation measures adopted by SASA in response to
Tongaal's non-payment of its obligations may also adversely affect other

miflers.

Gledhow Sugar Company ("G!edhov\f’}, a miller, recently filed for voluntary
bqsiness rescue, and commenced business rescue proceedings on
13 March 2023. A sworn statement by Mr Riddle, a director of Gledhow,
accompanies Cledhow's notice to affected parties. in if, Mr Riddle sets out
the circumstances leading to Gledhow's financial distress, including the
Covid-19 pandemic, the social unrest in KwaZulu-Natal July 2021 and the

floods in Aprif 2022, In addition, Mr Riddle alleges at paragraph 8.6 that:

. “More recently, a further substantial negative impact arises as g result
of the risk mitigation measures adopted by SASA following the
initiation of [business rescue proceedings] by {lTongaat], by not
purchasing the unsold local market and export sugar from the South
African sugar millers .. .at the end of March 2023, as it usually does on
an annual basis, thus providing the Company and other millers with
annual short term finance. This places yet another unforeseen burden
on the Company by necessitating the need for borrowings from

gisewhere.”

A copy of Mr Riddle’s affidavit is annexed hereto marked Annexure “M”.

Other millers will be similarly impacted by Tongaat's non-payment of ifs
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obligations to SASA and the resultant risk mitigation measures adopted by

SASA. It is entirely conceivable that they foo may become financially

distressed.

52. ‘Tongaat's default has also resulted in a drop in RV price with catastrophic
effects for growers, particularly small-scale growers. The impact on the RV
price® has been significant. The RV price for the 2022/2023 milling season
has been reduced by R424.31 per fon of RV fromy R5 852.38 fo R5 435.07

_____ and was caused by a need lo levy the industry because of the non-payment
of levies and redistribution by Tongaat and Gledhow. For the small-scale
grower delivering 1 800 tons of cane, this amounts to a decrease of

- approximately R91 000 in their cane income for the 20221;2023- season

{assuming a 12% RV per ton of cane). This Is palpably unsustainable.

53. Small scale growers now face the real faAsk of becoming financially
distressed and being forced to exit the industry. This would undermine the
fransformation initiatives of the industry, as set out in the South African

Sugarcane Value Chain Master Plan to 2030 published by the Department

of Trade, Industry and Competition.?® .

54. This factual background is set out to provide the context within which RCL
has referred this dispute to the Tribunal and fo explain the urgent need for

a determination. It does not ask the Tribunal to adjudicate any issues of

? RV Price = growers’ share of total proceeds divided by Tons of RV.
The RV formula estimates the quantity of sugar and molasses that can be made from a paricdar delivery
of cane:

RV = Sucrose in Cane - Non Sucrose in Cane x ‘d factor - Fibre in Cane x ‘¢' factor, where '8’ factor is the
relative value of sucrose which each unit of non-sucrose diverts flom sugar production to motasses and

the 'c’ factor is the loss of sucrose from sugar praduction per unit of fibre. .
1% Master Plan above note 7 ' .
' ' : : ]
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fact — it merely asks this Tribunal fo resolve the crisp legal question
concerning the nature of the payment obligafions — in particular, levy and
redistributive obligations — imposed on millers by the industry Agreement

and whether these obligations may be unilaterally suspended.
LEGAL FRAMEWORK

§5. The sugar indusiry is highly regulated by the Sugar Act and the Industry

Agreement.

56. SASAis an autonomous organisation which operates in terms of the Sugar
Act and Industry Agreement. SASA is the regulatory authority for the sugar
industry. It administers the Sugar Act and industry Agreement through the

Council.

.87. The Industry Agreement and the SASA Constitution constitute subordinate
or delegated legislation to the Sugar Act, passed by the Minister exercising
his powers in terms of the Sugar Act. The status of the Ind ustry Agreement
and SASA Constifution as subordinate legisiation has been recognised by

the courts in various judgments.*2 These authorities will be canvassed more

~ fully in oral submissions before the Tribunal.

1 Section 239 of the Constitution defines “nationaf fegislation” to inciude “subordinste legislation made in
terms of an Act of Partiament”,

12 in the Tongaat case at para 26, the Court held that:

“fthe Sugsr Act, provides for the esfablishment of fan Industry Agreemeni} thal constitutes
subordinate legisiafion and enables the industry to regulate itself and to fake decisions on key
marketing questions.”

In para 11 of Even Grand Trading 51 CC v Tongaaf Huleff Limited and Soulh African Sugar Association

{AR517/11) [2012} KZP {2 November 2012) the court held that:
“the [industry] [Algreement is therefore subordinale legisiation, by the Minister, exercising his powers
in terms of a National Statuie - The Sugar Act."

Also see Sugar /ndustry Central Board v Hermannsburg Mission 1583 (3) SA 669 (A) at 672, and
Lebombo Estates (Ply) Lid v Umfolozi Co-operative Sugar Planters Lid 1963 (3) SA at 625~ 826.
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58. The obligations arising from the Industry Agreement and SASA Constitution
thus statutorily bind members of the sugar industry, irrespective of whether

they agreed to be bound.

29. The provisions of the Sugar Act, Industry Agreement and SASA Constitution

which are of relevance {o the present matter are set outi in more detail below:

The Industry Agreement

60. The Sugar Act provides for the establishment of the Industry Agreement.
Section 4 of the Sugar Act governs the Industry Agreement. In terms of

section 4(1)(a).

"The Minister shall efter consultation with the Association
defermine the terms of an_agreement to be known as the
[industry Agreement], which shall provide for, and deal with, such
matters relating to the sugar induslry as are, in the opinion of the
Minister, in the inferests of that industry but not detrimental to the
public interest." (Our emphasis)

61. The Minister of Trade, Indusiry and Competition thus determines the terms
of the Industry Agreement on his or her own after consultations with SASA.

There is no agreement or consensus required. The Minister is statutorily

empowered and obliged to determine what in “the opinion of the Minister”
should be the terms of the Agreement. On this basis alone, the Industry

Agreement is clearly distinguishable frorn an agreement infer partes.™

62. In terms of section 4(1){(b) of the Sugar Act, the Minister may amend the

Industry Agreement “af the instance of, or after consuitation with, [_SA_SA]‘.

12 Even Grand Trading ibid at para 10. . % ]‘5‘
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and "if the Minister is satisfied that such amendment is in the interesis of the

sugar industry and not detrimental to the public interest."

63. Section 4(1)(::) provides that the Minister shall publish the Industry
Agreement and ahy ameﬁdments to the Industry Agreement in the
Government Gazette "whereupon it shall become binding upon every
grower, mifler and refiner”. Thé Sugar Act thus provides that the industry
Agreement, once published in the gazette by the Minister, is binding on ali
participants in the sugar industry as the statutory arrangement by which the

industry shall be governed in its and the public interest.

64. ltis, moreover, a statutory arrangement Qr scheme with teeth, and which is
not open fo being unilaterally ignored or amended or suspended by the
members themselves. That much is obvious from the penalties that may be
hrescribed for the failure by members of the sugar industry to comply with
any term of the Industry Agreement or notice issued by SASA (section 4(3)).
The penalties will be described in further detail in the section applying the

legal framework to the crisp questions of law further below.

65. The Industry Agreement was published in the Government Gazelfe on

3 May 2000 and amended in 2018 and 2020. The transitional provisions
provide that the current period of the industry Agreementis from 1 July 2020

until 31 March 2024,

66. Under the Industry Agreemeni the Minister has imposed a number of
payment obligations on participants in the sugar industry. These are
statutory obligations through and through: there is nothing contractually

- agreeable or unilaterally variable at;qut them.
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Redistribution obligations

in terms of the lndﬁstry Agreeménl, the sugar industry operates as a
partnership where all proceeds from sugar sales (bo‘_fh local and expert) and
molasses sales aré pocled énd then distributed among farmers and millers
according to a ratio. A division of proceeds ratio is provided for in clauses

166 to 168 of the Industry Agreement.

Clauses 182 to 186 of the Industry Agreement go further to regulate the
equitable proceeds arrangements or distribution of local market proceeds.
Akey pro\fision in this referral is clause 183, which sets out the local market
redistribution ob.iigation.s of millers. !n terms of clagse 183, a redisttibution
calculation is performed. To ensure an ongoingly accurate outcome for all
the industry’s participants, the redistribution calcutation is done each quarter
ending on the last day of June, Sepiember, December and March. Over-
performing millers are required fo pay in amounts to SASA for redistribution

to under-performing millers.

Clause 183 sets gut the dulies of SASA and miflers in respect of the

redistribution of local market proceeds as follows:

“In each year, if a mill sells on the local market a grealer quantity
of refined sugar or brown sugar (including carry over stocks) than
the quantify allocafed to it as its local market quota in terms of
clause 177, that mill will pay to the South African Sugar
Asscciation an amount for redistributionn amongst those milis
which, during that year, sell on the local market quantities of
refined sugar or brown sugar, respectively, which are less than
their allocated local market quotas, according fo the folfowing
provisions:
(a)  During Aprit of each year, the South African Sugar
Association shall provisionally estimate each mill’s local
market quotas for refined sugar and brown sugar,
respectively, and during the year shall continuously revise

g
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such estimates until the quotas are finally determined at

the end of the year. References in this clause fo a local

market quota shall be construed as such guota from time
: to time so estimated, until finally detfermined.

(b}  The quarters referred fo in this clause are sugar marketing
quatters as determined by the South African Sugar
Association in respect of each year, the last days of which
need not coincide with the last days of the calendar
quarters concemed.

(¢} inrespect of each quarter ending on the Jast day of June,

- .September, December and March, each mill ("an over

- performing mill") which sells on the local market more
refined sugar or brown sugar (“the excess quantity) than
the pro rata share that its local markst quota bears to the

- aggregate guantify of all such sugar sofd in the quarter

‘‘‘‘‘‘‘ - . concerned by all mifls on the Jocal market, shall pay an

¢ -~ amount calculated in terms of paragraph (d) to the South

T African Sugar Association, for redistribution as hereinafter

~ provided,

(d)  The amount payable in respect of each quarter to the
South African Sugar Association by an over-performing
mill will be equal to the excess quantity soid by that mill
during that quarter multiplied by the weighted average of
the notional local market price (determined by the South
African Sugar Association in ferms of chapfer 6 applicable
during that quarter), less (except in the case of a sugar
beet mill} the financial fevy imposed by the South African
Sugar Association in terms of this Chapler applicable

" therefo, and less a manufacturing allowance determined
according fo rules laid down by the South African Sugar
Association.. . . .

(e) The amounts payable by over-performing mills fo the
South African Sugar Association in terms of the foregoing
provisions shall then be redistributed by the South African
Sugar Assoccigtion to those mills ("under-performing
mills "), respectively, which, during the quarter concemed,

- will have sold on the local market less refined sugar or
brown sugar, respecfively, than the pro rata shares that
their local market quotas bear fo the aggregafe quantity of
alf such sugar sold by all mills on the focal market during
that quarter; which redistribution, subject ta paragraph {f),
shall be made pro rata in refation to the respective short
falls of the mills concerned: Provided that, if, at the end of
a quarter, an under-performing mill has not reafised in full
its previous year's carry-over stocks of sugar

() if, in any quarter, a sugar beet mill is an under-performing
mill, the South African Sugar Association shall adjust the
pro rata shares of the amount to be redistributed in terms

T
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of paragraph (e} by adding back to the amount fo be
redistributed any financial fevy that wifi have been
deducted from the amount payable by each over-
performing mill,
{g) An amount payable by an over-performing mill for
redistribufion in terms of the foregoing provisions shall be
-paid within thirfy days of the last day of the quarfer
concemed, except for an amount in respect of the final
- guarter which shall be payable upon the date on which, in
ferms of this egreement, the South African Sugar
Associalion purchases carry-over stocks from milfs and
shall be set off, pro tanto, against the purchase price for
such carryover stocks,
{h})  Inrespect of each quarter, the amnounts fo be redistributed
' in terms of the foregoing provisions wilf be payable or the
: next day after the amounts payable by over-performing
S mils are due in terms of paragraph (9) and shall be paid
IR by the South African Sugar Association whether or nof it
shall have received the amounts payable by over-
performing milfs. If the South African Sugar Association
suffers any loss in consequence of a default by an over-
petforming mifl, that loss will be borne as an industry
obligation.
() All calculations necessary fo give effect fo the foregoing
pravisions shall be undertaken by the South African Sugar
Association.” :

70. tUnder clause 183, the foliowing obligations are imposed:

70.1 An obligation is imposed on oi/er—performing millers to pay an amount

to SASA for redistribution (clause 183(c)}.

70.2 An obligation is imposed on SASA to redistribute the amounts to

under-performing mills (clause 183{e)). SASA functions as an
essential clearing house in this regard o ensure that the carefuily-
calibrated statutory scheme is given effect to quarterly, even where the

over-performing mill has not yet paid the amount statutorily due.

71. This means that redistribution is not a cost of SASA until a miller fails to pay

the amount to SASA. And where a miller fails to pay the amount to SASA,
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. SASA still has a statutory obligation to pay under-pérforming millers in terms
of clause 183(h)." This clause allows for any loss suffered by SASA in
conseguence of a default by an over-performing miller to be borne as an

industry obligation.

72. An industry obligation is an expense tﬁat is to be borme by the entire
industry. In order to cover the failure by an over-performing mill to pay the
s'tatutory—imposed amount, the Industry Agreement'empowers SASA fto

= raise levies on sugar to cover industry obligations so that the cost is borne

by the entire industry.

73. By its default in paying the statutory amount to SASA for its over-performing
{which amount SASA would redistribute to other millers) that milier gains a
double advantage: it fails to pay over the amount of its over—perfonnar_loe,
and it then gets to benefit a second time round by SASA having to bear that
legal liability in the short term, and recovering any money it has spent, by
the entire industry equitably shouldering that burden through levies raised-

~ on sugar which will reduce the cane price.

74. Both the payment obligations of millers to SASA and SASA's redistribution
ohligations to miilers are accordingly statutery obligations imposed under

the Industry Agreement.

75. They are aimed at ensuring, first, that an over-performing mill payé equitably
towards those that under-perform in a given year through a payment to
SASA who then on-pays to the ofher participants, and secondly, where
SASA suffers any loss (because it was forced to pay the amount owed to

the industry where an over-performing mill defeulted on that payment), then

&
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SASA can recover that expense from the whole industry by raising a levy

on the sugar for the -industry to bear.
78. The statuiory levies are discussed next.
Statutory levies

77. In terms of section 4{2)(g) of the Sugar Act, the Industry Agreement may

provide for:

%;_;;;-_,\I_‘ .y “the imposition of levies upon growers, millers and refiners for the

SRR S purpose of giving effect fo the terms of the Agreement and for the
purpose of enabling [SASA] fo fulfil any obligation incurred by it
in acecordance with its constitution.”

78. Theindustry Agreement empowers SASA to impose levies on sugar to meet
industry obligations. Clause 190 provides that "fiindusiry obligations ...shal
be met by means of financial fevies imposed upon sugar from time fo time

by the South African Sugar Association in ferms of its constitution."

79. Clause 175 of the Industry Agreement provides that “afl expendifure
incurred by or at the instance or with the approval of the South African Sugar

Association from time to fime in accordance with the powers conferred upon

it in terms of its Constitution or as provided for in this Agreement shal! be

industry obligations®.

80. Clause 191 read with clause 176 empowers SASA to impose levies on
specific growers, millers or refiners or groups thereof for expenditure which

does not constitute an industry obligation.

81, SASA is administered by the Councii {(clause 3(1) of the SASA Constitution) N
which is empowered to carry out all functions assigned to it or SASA "in &‘
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terms of [the Sugar Acf] and [industry Agreement] published thereunder”

{clause 5{a) of the SASA Constitution).
82. The SASA Constitution in clause 5(r} confirms the power of the Council to—

“impose levies in respect of industry obligations in accordance with
[the Industry Agreement], and where in the exercise of jfs objects it is
necessary or appropriate for the Association to raise money from a
particular grower, miller or refiner or from a group of growers, miflers
or refiners jn respect of expenditure which does not constitute an.
industry obligation as confemplated by [the industry Agreement],
impaose levies on the appropriate group of growers, millers or
refiners”. '

83. Levyobligations imposed by SASA exercising its statutorily conferred power
are statutory obligations - not contractual obligations — and may not be

unilaterally suspended.

ER R
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APPLICATION OF THE LEGAL FRAMEWORK TO THE CRISP QUESTIONS

OF LAW

84.

84.1

842

84.3

84.4

83.

86.

fndustry Obﬁgatiohs are statutorily binding

The following is manifestly clear from the legislative schema:
t_he industry Agreement is subordinate or delegated legisiation;
notwithstanding its subordinate status to the Sugar Act, it is law;

the Industry Agreement is not a private contractual instrument agreed

to between industry participants; and

the payment obligations imposed by the Indusiry Agreement are

statutory obligations.

Given the statutory, rather than merely contractual, underpinning of the
Industry Obligations, neither millers nor SASA, may lawfully suspend or
renege on their payment obligations otherwise this would amount to a
contravention of the Sugar Act and industry Agreement and may attract

p_enaities.

Any miller that reneges on its industry Obfigatioﬁs would be fiable for
penalties in terms of section 4(3) of the Sugar Act, which provides that the
Minister may prescribe penalties in consultation with SASA for a
contravention of, or failure to comply with, any term of the Industry

Agreement.18 The prescribed penaliies shall not exceed R100 000, in the
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case of a fine, or a period of 12 months, in the case of imprisonment, or both

such fine and such imprisonment (section 7 of the Sugar Act).

The business rescue practitioners have no power or right'to interfere

with a statutory obligation

87. The business rescue praciitioners have sought o suspend the payment of
the obligations owed by Tongaat under the statutory scheme, through

- reliance on section 136(2)(a)(i} of the Companies Act.

88. That section gives the business rescue practitioners the power to suspend
(with certain exceptions) either entirely, partially or cenditionally.for the
duration of the business rescue, "any obligation of the company that arises
under an agreement to which the company was a parfy at the

commencement of the business rescue proceedings”.

89. ltis plain on a contextual reading of the section that it confers a power on
the business rescue practiticners to suspend contractual obligations. The
heading of section 136 is litled “Effect of business rescue on employees

and confracts” (emphasis added). Moreover, section 138(2)(b) entitles

business rescue practitioners to apply urgently to court to “entirely, parfially
or conditionally cancel ... any obligation of the company” contemplated in
section 1368(1)(a). A statutory obligation — unlike a contractual obligation —

canhot be cancelled,

90. The obligations in issue in this matter arise under statute and the business
rescue practitioners have no power to suspend them under the Companies

Act because their powers are limited fo the suspension of contractual

¥
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92

93,
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obligations. That, in RCL’s submission, is the end of the matter as far as

this Tribunal is concerned.

For co.mpieteness, RCL submits that the suspension power in section
136(2)(a) is limited to contractual obligations precisely {o ensure that
statutory schemes (such as the applicable arrangement under the Industry
Agreement) are not willingly or unwittingly inferfered with, particularly wher_e
they are cai‘efuily calibrated and entail the interests of multiple other parties
in a partnering arrangement. The business rescue practitioners’ powers of

suspending cbligations do not extend to unilaterally varying or suspending

obligations that Tongaat shares within a statutory scheme of equitable

redistribution and obfigatory levies, little more than it would include a power
for the business rescue practitioners to vary or suspend any other statutory
obligations impoéed on Tongaat such as tax obligations to the fiscus, or
labour or pension obligations to its employees, or emissions or effiuent
obligations under environmental statutes, or healih and safety obiigaﬁons

imposed by sfatute.

Put shortly: the Companies Act does not permit Tongaat to be granted

statutory exemptions by dint of a business rescue plan.
SASA must enforce industry Obligations

SASA ullimately owes its existence and ifs powers {o ifs enabling statute
and its functions concerned are "woven info a gsystem of governmental

control', or “integrated into a sysfem of statutory regulation”, further,

279

A A AN D
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government "reguiates, supervises and inspects the performance of [its]

functionfsp' . 14

84, All exercises of public power are subject o the constitational principle of
legality. The principle of legality is founded on the rule of law, which is
entrenched in section 1(c) of the Constitution of the Republic of South

Africa, 1996 ("the Constitution").

95, The principle of legality stipulates that public power may only be exercised
; in accordance with law.1® In other words, public or governmental action
must be authorised by law and must not go beyond the functionary's powers

{or be ulira vires).

98. Accordingly, should SASA's conduct amount to the exercise of public power
or the performance of a public function, it must be properly authorised by
law. This is reinforced by the following statement of the Supreme Court of

Appsal:

“fThe Constitution] is the ultimate source of alf fawful authority in
the country. No Parliament, however bona fide or eminent its
membership, no President, howevesr formidable be his reputafion
o or scholarship and no official, however efficient or well meaning,
Nos can make any law or perform any act which is nof sanctioned by
the Constitution."™®

¥ Catibre Clinicaj Consultants v National Bargar’bing Councl! for the Road Freight Industry 2010 (8) SA
457 (SCA) at para 42.

S pPedsure Life Assurance Limited and Others v Greater Johannesburg Transitional Metropalitan Council
and Others 1999 (1) SA 374 (CC).

¥ See in Speaker of the National Assembly v De Lille 1988 {4) SA 883 (SCA) at para 14.
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87. SASA may not lawfully permit the suspensicn of Industry Obligations for any
reason. 1t is legally obliged in terms of various provisions of the SASA

Constitution to enforce these obligations.

98. The Act expressly provides that any proposed further regulation to the

industry must be enacted in fwo ways:

98.1 the Minister may at the instance of, or after consultation with, SASA,
amend the Industry Agreement if the Minister is satisfied that such
amendment is in the interests of the sugar industry and not defrimental

{0 the public interest (section 4(1)); or

98.2 in terms of section 4(2)(i)(aa} of the Sugar Act, the Minister must grant

SASA the power fo provide for and deal with by means of "rules,

reguiations, notices, directions, orders or simjlar general measures”,

with the approval of the Minister:

98.2.1 any matter referred to in section 4(1){a) (i.e., matters relating fo
the sugar industry which are, in the opinion of the Minister, in the

interests of that industry but not detrimental to the public interest),

L) or

88.2.2 any matter referred to in section 4(2)(a} to (h) of the Sugar Act,
being various other matters which the Minister may provide for.

and deal with, in the Industry Agreement such as the functions o




———

89.
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be performed by SASA in the execution of the industry

Agreement in section 4{2)(e).

Until such a time as the Minister amends the Sugar Act, or SASA publishes
relevant "rules, regulations, notices, directions, orders or similar genera.I
measures” on. prescribed matters, with the approval of the Mini_s_ter’, the
regulatory framework as currently exists, stands as binding law and must

be enforced.

CONCLUSION

100.

101.

102.

The payment obligations on SASA and millers are statufory obligations

-arising from the Sugar Act and the Industry Agreement.

SASA has a duly, as the regulatory authority for the sugar industry, to

enforce these statutory obligations, including through legal proceedings.

No miller is entitled to suspend its industry cbligations.

RELIEF SOUGHT

103.

104.

104.1

On the basis of what is set out above, RCL has made out a case for a
declaration from the Tribunal that the payment obligations of millers and
SASA's redistribution obligations in terms of the Industry Agreement, are

statutorily binding and incapable of being suspended unilateratly by a miller.
Accordingly, RCL seeks relief in the following terms:

a declaration from the Tribunal to the effect that the payment

obligations of millers to SASA and SASA's redistribution obligations in
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respect of millers, constitute legally binding and enforceable statutory

ohligations;

104.2. & declaration that no miller is entiled to suspend its payment

obligations unilaterally;

104.3 a declaration that SASA is statutorily obligated as regulator of the

sugar industry to enforce the payment obligations of millers; and
104.4 such further or alternative relief as the Tribunal may deem appropriate.

WHEREFORE RCL claims an award in the terms outlined in the paragraph

above:

DATED AT JOHANNESBURG ON THIS the 30th DAY OF MARCH 2023.

Muhué@- Aamusbamba

WEBBER WENTZEL
80 Rivonia Road, Sandton
. Johannesburg, 2196
. PO Box 61771, Marshalltown
Johannesburg, 2107, South Africa
EEN Tel: 0115305419
Email: prelisha.singh@webberwentzel.com /
{ara.kahn@wehberwenizel.com /
jubumba kamukwamba@webberwentzel.com
Ref P Singh/l. Khan/ L Kamukwamba/ '
3058873

TO: SUGAR INDUSTRY APPEALS TRIBUNAL
KWAZULU-NATAL PROVIN CE
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AND TO:

TONGAAT HULETT LIMITED {IN BUSINESS RESCUE)

First respondent '

Amanzimnyama Hill Road

Tongaat

KwaZulu-Nata}

4400

Tel: 011530 5418

Fax: 0115306419

Email: Dave Howells@tongaat.com / trevor@metis.co.za; peter@metis.co.za;
gerhard@metis.co.za '

AND TO:

WERKSMANS ATTORNEYS

Attorneys for the second to fourth respondents
The Central '
96 Rivonia Road

Sandion

2196

Tel: 011 535 8248

Fax: 011 535 8676

Email; dandropoulos@werksmans.com /
ismith@werksmans.com

AND TO:

SOUTH AFRICAN SUGAR ASSOCIATION
Fifth respondent

170 Fianders Drive

Mount Edgecombe

KwaZulu-Natal

4300

Ref: Sharitha Singh

Tel 031 508 7080

Mobile: 079 247 7014

E-mail: sharitha.singh@sasa.org.za
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Durban: Noondo Chamhers 48 Vuns Close,

Umhlanga Ridge, Durkan i Dx 50, Curban
Y i P O Box #13, Umhianga Rocks, 4320
Tet: 991 L35 S50 i Fax: DBE =72 5236

Sandtan: 4 Sandown Valley Crescent,

Sandton, 2196 | Dx 33 Sandton Square
attorne Yy s Tek: 010 0156 800

Cape Yown: Unlt 18, Pepper Street Chambers,

Cape Town, 8000

Tel: D21 879 2516

Website: www.coxveats co za

OUR REF: 15 /r £ 050100400000003

YOUR REF; 3 April 2023

T0: RCL FOODS SUGAR & MILLING (PTY) LTD
‘¢fo WEBBFR WENTZEL
Per e-mail: prelisha singh@webberwentzel.com -

AND TQO: TONGAAT HULETT LIMITED
¢/o WERKSMANS ATTORNEYS
Per e-mail. dandropoulous@wearksmans.com

“AND TCO: SOUTH AFRICAN SUGAR ASSOCIATION
¢fo GARLICKE & BOUSFIELD INC.
Per e-mail. howard stephenson@aqgb.co.za

Dear SirfMadam

SUGAR INDUSTRY APPEALS TRIBUNAL (KWAZULU-NATAL PROVINCE); RCL FODDS SUGAR
& MILLING (PTY) LIMITED V TONGAAT HULETT LIMITED ({IN BUSINESS RESCUE} & 4 OTHERS

1. We act for Hiovo Sugar (South Africa) (Pty) Ltd ("ISSA").

2. We have been furnished with a Notice of Pricrity prefixed to a Statement of Claim (“Complaint’)
delivered by RCL Foods Sugar & Milling (Pty) Ltd (“RCL") to Tongaat Hulett Limited and the
South African Sugar Association NP {("SASA”).

3. ISSA is a sugar milter as defined in the Sugar Act, 1978 and the Sugar industry Agreement,
2000 ("SIA”), and is a member of the South African Sugar Millers’ Association NPC who inturn
is @ member of the South African Sugar Assogiation,

4. The Complaint requires the Sugar Industry Appeals.Tribuna! ("Tribuhal"} to determine issues
arising from a dispute concerning the interpretation of the SIA.

5. ISSA has a direct and substantlal interest in the outcome of the declaratory relief sought by
RCL, and accordingly intends to intervene as co-complainant in the Complaint for determination
by the Tribunal. |n addition, 1SSA supports the application under rule 55 of the Tribuna! Rules
for the matier to be heard on a priority basis.

6. In the interests of expedience, please indicate whether, in principle, the parties currently cited
in the Complaint intend objecting to the intervention foreshadowed above.

Pasiners: Michaet Jackson B,Com. LL.B. LL.M. {Cambridge} Dip. Enviton, Law « Richird Hosi B,Soc. S, LLB. Dip. Maritinwe Law + Andrew Clark B.Com. LLB,

+ Helen Jackson B.A. LLB. « Robin Westiay B.S0¢.Sc. LLE, - Ting Halsteas B.A. LL.B. - Lazelie Pacia B.Com. LL.B. « Thys Scheepers B.Proc. LL.B. « Gary

Pritchard 8 A, LL.B. * Emili Sourls 3.A. LLB. » Ranthir Nalcker B.A, LLS. LLM, - David ViceK LLB. « Petes Batrard L1.B. « Sasan Goodisen B.S06,Sc. LLB.» .
Cara) McDonaid LL.B. BCL {Oxford) « Garsth Cremen LLB. - Fraddie Terblanche, LLB. LLM - Jenna Padoa LL.B. LLM. « Thabo Viakazi LL.B. LLM.

Tameyn Simpson LL.B, LL.M. « Sunil Hansjes LL.B. LL.M. - Kim Edwards LL.B. » Wade Oglivie LL.B. - Laura Kelly B.A, LL.B. « Palrina Naicker B.Com. LL.8. *\

Tasmiya Patel LL.B. LL.M. « Chanlal Mitchell B.Soe.Sc. LL.B. « Banjamin Meadows B.Com. LL.B. - Bridget Letsholo LL.B, + Claudetie Pratorivs LL.B » Magrest

Henning B.A. LLB. « Aidean Ross LL.B. LL.M. « Rona Evans B.Com. LLE, Associates: Phllip Cronje B.A. LLB. + Megan Baker 5.4, LL.B.» Jenna Rodd
8.8pa.Sc. LL.8. - Sfindokuhle Ngwenya LL.B. - Mohamad Moka L1.B. LL.M. » Tammeron da Wit LILB. - Jannifer Smit B.A LL.B Consul(nnts Alastair Hz
B.Com. LL.B. - Roger Green 8. Cum LL.B. » Chartes van Staden B.Com. LLB. LLM, » Caﬂyn Wilkingon 1L.B. S .
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7. We suggest that it would be appropriate for the parties to agree truncated tsme!mes for the
.exchange of pleadings.

Yours faithfully,

T. Scheepers
COX YEATS

Direct Tel: 031 536 8583
Mobile: 082 418 2459
Email; tscheepers@coxyeats.co.za
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WERKSMANS
ATTORNEYS
DELIWERED BY EMAIL
Johannesburg Office
Wehber Wentzel ggiﬁm‘if:koad
Email: Prelisha.Singh@webberwentzel.com Sandton 2196 South Africa
Lara Kahn@webberwentzel.com Private Bag 10015
Lubumba Kamulkwamba@webberwentzel.com Sandton 2148
Pocex 111 Sandion
Tel 27 11 535 8000
Johannesburg . Fax +27 11535 8600

www.werksmans.com

Attention: F Singh, L_.Kahn, and L. Kamukwamba

- YOUR REFERENCE: P Singh/t. Kahn/L Kamukwamba/3058873

OUR REFERENCE:  Mr T Boswell/Mr D Andropouiosfvir D Hertz/Ms S Gast/tibTONGT7430,11/498334322v3

-DIRECT PHONE: +27 11 535 8458/+27 11 535 8248/+27 11 535 B283/+27 11 535 8131

EMAIL ADDRESS: thosweli@werksmans.com/dandropoulos @werksmans.com/dhertz@werksmans.com/
sgast@werksmans.com

4 April 2023
Dear Sirs

THE BUSINESS RESCUE PRACTITIONERS ("our clients”) OF TONGAAT HULETT LIMITED {IN
BUSINESS RESCUE) ("THL") // RCL FOODS SUGAR & MILLING (PROPRIETARY) LIMITED ("your
client")

1 We refer to your client's Statement of Claim delivered to the Sugar Industry Appeals Tribunal {"the
Tribunaf") late on Thursday, 30 March 2023 ("the Tribunal application”).

2 Your client has purported to raise two issues for determination by the Tribunal, namely, -

2.1 what the nature of the payment obligations imposed on miliers under the Industry Agreement
are; and
2.2 whether those payment ohligations can be unilaterally suspended,

collectively *the purported disputes”,

3 Your client avers that the Tribunal has the jurisdiction to adjudicate the purported disputes in terms
of clause 34(e) and clause 35 of the Sugar Industry Agreement because the Tribunal has the
jurisdiction fo hear matters befween growers, millers, and refiners in the sugar industry, and because
the purported disputes relate to "obligations asising from and/or the intespretation of the Industry
Agreement”.

Werksntans tns, Reg. 8o, 1990/007215:21 Repisterad Qffice The Central 36 Rivozla Roagd Sumdten 2196 South Alrica

Dirvctors D Herlz {Chaimman} OL Abraham LK Alexendes & Andropoudos JKOF Antunes RL Armstrang DA Aitedro K Badai ¥ Baia JD Behr AR Berman NMN Bherge AL BRatyi
KE Bormet HGP Boshaff T Boswell MC Brénn W Brown PF Burgar HLE Chang PG Clatand JG Cioale PPJ Coatser C Cole-Momgan J Darfing R Driman KJ Fyfe § Gpst D Gewer
JA Gobetz R Goalkin GF Griessel N Marduth NA Hialshwayo J Hclissen MGH Honlbail BB Hotz AE Hurien T Inno HC Jacabs TL Jansa van Ransburg AV Jara G Johennes S July
J Kattmayer A Kenny R Killoran N Kirby HA Kotze § Krige CJ Leiha H Laskav K R,s;ah Ple Roux MM Lessing E Levenstein JS Loohnar K Louw JS Lubbe BS Mabasa PK Mabaso
00 Magigson MPC Manzka JSE Mardon P{ Mazhalang NT M JE M Michagl S Moerene R Moitse C Morailis PM Mosebo NPA Motsks L Naidoo K Neiuheni
JJ Niamans 8W Niull BPF Dlivier WE Oosthulzen 2 Qosthuizen S Padayachy ™ Panseqrouw S Passmoar D Plgant T Potas AA Pyzikowski RJ Rasth ¥ Rajah A Ramdhin
MDF Rodrigues BR Roothman W Roseriberg WL Scott TA Sibidla £T Sikhavhakhavha LK Siibernan $ Sinden DE Singo JA Smi BM Sono C! Slavens PO Steyn J Stnckwell
DH Swed PW Tindle SA Tom JJ Truler KJ Trudgson M Tyfield ON van don Berg AA van der Marwe Avan Heerden JJ van Niskerk Flvan Tentgr JP van Wik A Valalidis

RN Wakeﬂe&i L Wa(son D Weglersk{ & macjna M Wiensm DC Willans DG Williams £ Wood BW Workman-Davies Constiltant DX Rahm ; '\\_,.—-7
' JOHANNESBURG e CAPE TOWN o BTELLENBDSCH : w )2/

e s
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8.1

8.2

10

11

12

This framing of the dispute between our respective clients in your client's Tribunal application does
not accurately refiect the nature of the dispute, and it appears from the Tribunal application that your
client has misunderstood the position that has been taken by our clients.

Qur clients have never disputed the nature of the payment obligations imposed on millers by the
Industry Agreement, nor have they suggested that those cbligations can be suspended under the
terms of the Industry Agreement.

The purported disputes referred to in the Tribunai application {which are, in fact, disputes between
our clients and SASA) relate to (a) whether our clients have the power, in their capacity as Business
Rescue Practitioners to THL and pursuant to the provisions of section 136(2) of the Companies Act
71 of 2008 (*the Companies Act"), to suspend THL's obligation fo pay outstanding levies and
redistribution obligations that would ofherwise have become due to SASA under the Indusiry
Agreement, and (b) whether SASA is precluded by section 133 of the Companies Act from
recovering outstanding levies that have become due.

As our lefter addressed to you dated 28 March 2023 ("our letter”} clearly expressed, our clients' have
lawfully acted in fermis of the Companies Act by suspending THL's obligation to pay its fevies and
redistribution obligations under the Industty Agreement.

The purported disputes do not relate matters between growers, millers, and refiners in the sugar
industry, or to obligations from or the inferpretation of the Sugar Industry Agreement at all. Rather,
such disputes -

arise between our clients in their capacity as Business Rescue Practitioners, on the one hand,
and SASA, on the other. They are not dispules between sugar industry participants;

relate to the proper interpretation and application of the powers of the Business Rescue
Practitioners as conferred by the Companies Act, and the effect of the moratorium imposed by
section 133 of the Companies Act (in particular, section 133(1)}(a) and (b)). In particular, they
concern, inter alia, whether the provisions of section 136(2) of the Companies Act apply fo
statutory agreements, like the Industry Agreement.

Manifestly, these issues fall beyond the scope of the Tribunal's jurisdiction, and it is not empowered
to adjudicate the points of law that they raise.

In the circumstances, your clienf's application is fatally defective. The parties are not ad idem on
what the terms of reference to the Tribunal are {particularly because your client has misconstrued
the position taken by our clients as set out in our letter). In any event, your client does nat have
standing to litigate, and the Tribunal does nat have jurisdiction o adjudicate, the frue disputes at
issue, which can only be competently determined in the High Court,

Our clients have instructed us to approach the High Court of South Africa for appropriate declaratory
rellef. We will jaunch the foreshadowed application as expeditiously as circumstances permit.
Without detracting from what is set out above, your client will be joined as a party in those
procsedings.

In light of the above and in the interests of avoiding unnecessary costs ang time, our clients have
instructed us to invite your client to withdraw the Tribunal application. Should your client fail to
withdraw its application by close of business on Thuraday, & April 2023, our tlients have instructed
us to bring an urgent application to the High Court, at your client’s cost, for the striking out

alternatively the stay of the Tribunal applicat_ian pending the determination of our_ciients_‘_application

in the High Court,



TONG7430.1149334 3223 j v
01042023 :

13 Qur fatiure to address this matter more fully at this stage should not be construed as a concession
of the correctness of any assertion advanced by your dlient, ot yourselves on your client's behalf, to
date or as a waiver of or client's rights to deal therewith in further detail in the appropriate forum
which rights are, and remain, fully reserved.

Yours faithfully

Werksmans Aftorneys

CC: The Sugar Industry Appeals Tribunal
Email: sharitha.singh@sasa.org.za; ezra.pillaygdsasa.org.za
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WERKSMANS
ATTORNEYS
DELIVERED BY EMAIL
Johannesburg Cffice
Cox Yeats Attorneys gg‘;a%‘fgkoa P
Email: TSchgetpers@caxveats.co.za Sandton 2196 South Africa
L Mapiki@coxyeats.co.za Private Bag 10015
JRodd@coxyests.co.za gandto?ﬁ gs ’
: OCEX andton
Durban Tel  +27 11 535 8000
Fax +27 11 535 8600
Attention: T Scheepers, L Mapiki and J Rodd , www.werksmans.com

YOUR REFERENCE:  TS/r/050100400000003 _ ,

OUR REFERENCE:  Mr T Boswell/Mr D Andropouios/Mr D Hertz/Ms S Gastfijb/TONG7430.11/4#0337537v1

DIRECT PHONE: +27 11 535 8459/+27 11 535 8248/+27 11 535 8283/+27 11 535 8131

EMAIL ADDRESS: thoswell@werksmans.cor/dandropoulos@werksmans.com/dhertz@werksmans.com/
sgasi@werksmans.com - D o

4 April 2023
Dear Sirs

SUGAR INDUSTRY APPEALS TRIBUNAL (KWAZULU-NATAL PROVINCE): THE BUSINESS
RESCUE PRACTITIONERS ("our clients") OF TONGAAT HULETT LIMITED (IN BUSINES S RESCUE)
("THL") ##/ RCL FOODS SUGAR & MILLING {(PROPRIETARY)} LIMITED ("RCL Foods"} // ILLOVO
SUGAR (SOUTH AFRICA} (PROPRIETARY) LIMITED (“your client") ’

1 We represent the Business Rescue Practitioners of Tongaat Hulett Limited (in Business Rescue)
{"our clisnts").

2  Our clients have handed us a copy of your letter addressed to them dated 3 April 2023 {"your letter”}
and instructed us to reply thereto as'set out below ,

3 Weenclose a copy of our letter addressed to RCL Foods Sugar & Milling (Proprietary) Limited {"RCL
Foods") dated 4 April 2023 (“our letter”} which addresses matters pertaining to RCL's application
{"the Tribunal application") to the Sugar Industry Appeals Tribunal ("the Tribunal®). Our letter has
also bean copied to the Tribunal. '

4 As appears from paragraph 12 of our letter, we have invited RCL Foods to withdraw the Tribunal
application. Should RCL Foods fail to do so our clients have insiructed us to launch an application
for the striking out alternately the stay of the Tribunal application pending the determination of our
clients’ application in the High Court,

5  Forthe reasons traversed in our |etter, the content of this tetter, and our clients’ position vis-&-vis the
{fatally defective) Tribunal application, our clients do not intend to agree to any timelines (whether
truncated or at all) in relation to the Tribunal application.

Werksmans Inc, Rag. No, 1880/007215/21 Regisiared Office Tha Centrai 96 Rivonia Road Sardian 23196 South Africa

Direetora [ Herlz (Chatrman) OL Abaham LK Alexandar C Andropoulos JKOF Antunes RL Ammsironp DA Adeiro K Badat T Bata JO Behr AR Berman NMN Bhengu AL Bilatyi
RE Bonne! HGB Boshefl T3 Bugwell MC Brann W Brawn PF Burger HLE Cheng PG Claland G Clorte PPJ Coetasr C Cole-Morgen J Desiing R Driman Ki Fyfa S Gesl [ Gewer
JA Gobeiz R Gontkin GF Grinssel N Harduth NA Hiaishwayo J Hoifesen MGH Haniball BB Hotz AE HumanT Inno MC Jacobs YL Janse van Rensburg AV Jara G Johannes S July
J Kslimeyer A Kenny R Kifloran N Kirby HA Kotze $ Kdge CJ Laltha K Laskov K Re]aty P Is Rowx MM Lessing £ Levenstgin JS Lochner K Louw J8 Lubbs BS Mabasa PK Mabaso
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&  For atleast the reasons set out in our letter, our clients do not propose addressing paragraphs & and
6 of your letter. In light of your letter, our clients will cite your client in the High Court application
foreshadowed in paragraph 12 of our letter {without any concession as {o your client's standing to
seek declaratory retief or any acceptance that your client is a necessary party in respect thereof).
Should your client nevertheless seek to intervene in Tribunal appiication, the content of our letter will
apply mutatis mutandis to your client.

7  Qur failure to address this matter more fully at this stage should hot be construed as a concession
of the correctness of any assertion advanced by your client, or yourselves on your client’s behalf, to

date or as a waiver of our clients’ rights to deal therewith in further detalf in the appropnate forum
which rights are, and remain, fully reserved. -

Yours faithfully

Werksmans Attorneys

CC: The Sugar Industry Appeals Tribunal
Emait; sharitha.singh@sasa.ora.za; ezra.pilay@sasa.org.za

CC: Webber Wentzel
Email: Prelisha Singh@webberwentzel.com
Lara.Kahn@webberwentzel.com
L.ubumba.Kamukwamba@webberwentzel.com
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DELIVERED BY EMAIL
) Johanneshurg Office
Garlicke & Bousfield Inc ;‘igaR%zz;'t‘_;a;%ad
Email: howard.stephensond@ab.co.za San(;ton 2196 South Africa
Durban ' Privale Bag 10015
. ) Sandion 2146
_Attention: H Stephenson ]‘?;cei 12 ;11335?;?000

Fax +27 11535 8600
W, wWeTksmans com

YOUR REFERENCE: TS§/jr/050100400000003

‘OQUR REFERENCE:  Mr T Boswell/Mr D Andropoulos/Mr D Hertz/Ms S Gasi/ib/TONG7430.11/48337537v1

DIRECT PHONE: +27 11 535 84597427 11 535 8248/+27 11 535 8283/+27 11 635 8131
EMAIL ADDRESS:  tboswell@werksmans.com/dandropoulos@werksmans.com/dhertz@werksmans.conv
sgast@werksmans.com

5 April 2023
Dear Sirs

SUGAR INDUSTRY APPEALS TRIBUNAL (KWAZULU-NATAL PROVINCE): THE BUSINESS
RESCUE PRACTITIONERS OF TONGAAT HULETT LIMITED (IN BUSINESS RESCUE) ("THL") // RGL
FOODS SUGAR & MILLING (PR{)PRIETARY) LIMITED {"RCL Foods") // ILLOVO SUGAR (SOUTH
AFRICA) (PROPRIETARY) LIMITED

1  As you are aware, we represent the Business Rescue Praciitioners of Tongaat Hulett Limited (in
Business Rescue) {“our clients”).

2 We refer to your Mr Howard Stephenson's email addressed to Cox Yeats on 4 April 2023 {"your
email"} in relation to lliovo Sugar (South Africa) (Proprietary} Limited ("lllovo Sugar"). The content
thereof is most surprising in the light of our letter addressed to Webber Wentzel dated 4 Aprit 2023
{"our letter to Webber Wentze!"}, on which your client was ¢opied.

3 Inourletter to Webber Wentzel, we explained why RCL. Foods Sugar & Milling (Proprietary) Limited's
{"RCL Foods") application ("the Tribunal application") to the Sugar industry Appeals Tribunal ("the
Tribunal") is fatally defective, and recorded that if RCL were to proceed with it, our client would bring
urgent proceedings for the strike out, alternatively the stay of those proceedings. RCL has since
indicated, in the lefter attached as A", that it is amenable fo staying the Tribunal application to
permit our client's anticipated High Court application to proceed. Our client has vet to respond fo
that letter, and we will copy you oh our response when it is sent.

4 Without detracting from what is set out in paragraph 3 above, having regard fo the content of your
email, it is not clear to us whether you have been favoured with a copy of our lefter addressed to
fliovo Sugar care of Cox Yeats dated 4 April 2023 {"our letter to Cox Yeats”) In resporise to its

Vuigrkemans ine. Reg. No. 1896/007215121 l&a-glstered Otiice The Central B6 Rivonia Road Sandten 2196 South Africs

Dltestars O Heriz {Chai 3 OL Abraham LK A C Andropoulas JKOF Antunas RE Amslrang DA Artairo K Badal T Bale JD Sehr AR Berman NMN Bhengu AL Eilslyi
RE Bonnet HGE Bosholt TJ Ecawell MC Brénn W Brown PF Busger HLE Chieng P& Cleland JG Cloots PP Coelser C Cole-Morgan J Darling R Driman KJ Fyfe S Gast D Gewec
JA Gobetz R Gootkin GGF Griassel N Harduth NA Hiatshwayo J Rollesen MGH Honlbatl £B Holz AE Human T tapo HC Jacabs TL Janse van Rensburg AY Jara G J 8 iy
& Kalimeyer A Kenny 1 Kéloran N Kirby HA Kalze S Krige CJ Leitha H baskov K Rajah P le Raux MM Lessing E Levanstein JS Lechner K Louw JS tubbe BS Mabasa PK Mebaso
DD Meagidson MPC Manaka JE Mardon PD Mashalans NY Ma1$hebe%a JE Memng H Michael SM Mwana R Moitse C Maorailis PM Mosebo NPA Motsiti 1 Naidoo # Neluheni

J§ Niacnand BW tiall 8PF Qlvier WE Oosthulzen 2 Qostredzen 8 Pad e D Pisandi T Polles AA PyzZkowskl R4 Raath K Rajah A Ramdiin
MOF Rodrigues BR Roothman W Rosenberyg Nu Scodl TA Sibidia FT Sikhavh a LK S!tzss S Sinden DE Singo JASmit BM Sona Cl Stevans PO Sieyn J Stockwelt
D Swart PW Tindla SATom JJ Truier KJ Trudgeon M Tyfield DN van den Borg  AA van dey Merwc Avan Heerden JJ van Niekerk FJvan Tonder JP van Wyk A Vataligis
RN Wakefield L Wa!son D weglerskl G Wickins M Wishehn DC Willens G Witlams £ Wood BW W -Davies C OHRabln .

| JOHANNESBURG » GAPE TOWN » STELLENBOSCH




TONGT20 114933753 Tv{ . : V
05042023 R

proposed intervention in the fatally defective Tribunal application. As a courtesy, a copy of our letter
1o Cox Yeats is aitached as "B™.

5  Inparagraph 8 of our letter io Cox Yeats, we state as follows -

"For at least the reasons set out in our letter, our clients do not propose addressing
paragraphs 5 and 6 of your fetter [a reference t0 Cox Yeats' letier dated 4 April 2023]. In light
of your lefter, our clients will cite your client in the High Court application foreshadowed in
paragraph 12 of our letter (without any concession as fo your client's standing to seek
declaratory relief or any acceplance that your client is a necessary party in respect thereof).
Shoeuld your client nevertheless seek lfo infervene in Tribunal application, the content of our
letter will apply mutatis mutandis fo your client.”

6 For completeness, we note that your client, SASA, will similarly be cited as a party to the
foreshadovred High Court application.

7 Whilst our client has no difficulty in your client reserving its position vis-&-vis Hllove Sugars
intervention in the fatally defective Tribunal application, your client's agreement to Hlovo Sugar's
intervention therein is inappropriate at this stage. Should your client persist with its current attitude
in this regard, our client will seek costs against it in the Tribunal application, regardless of whether
or not it opposes those proceedings.

8  Our clients® rights remain reserved,

Yours faithfully

Werksmans Attomeys

CC: The Sugar Industry Appeals Tribunal
Email: sharitha.singh@sasa.org.za; ezra.pilay@sasa.org.za

CC:  Webber Wentzel
Email: Prelisha.Singh@webhberwenizel.com
Lara. Kahn@webberwentzel.com
Lubumba.Kamukwamba@webberwentzel.com
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www werksmans cort

Attention: P Singh, L Kahn, and L Kamukwamba

YOUR REFERENCE: P Singh/t. Kahn/L Kamukwamba/3068873

OUR REFERENCE:  Mr T BoswellMr D Andropoulos/Mr D Hertz/Ms S GastAjb/TONG7430.11/#9334322v3

DIRECT PHONE: +27 11 535 B459/+27 11 535 8248/+27 11 535 8283/+27 11 535 8131

EMAIL ADDRESS: thoswell@werksmans.com/dandropouios@werksmans, com/dhertz@werksmans.com/
sgast@werksmans.com

4 April 2023
fear Sirs

THE BUSINESS RESCUE PRACTITIONERS (“our clients”) OF TONGAAT HULETT LIMITED (IN
BUSINESS RESCUE) (“THL") // RCL FOODS SUGAR & MILLING (PROPRIETARY} LIMITED ("your
client™)

1 We refer to your client's Statement of Claim delivered to the Sugar Industry Appeals Tribunal ("the
Tribunai'} late on Thursday, 30 March 2023 ("the Tribunal application”}.

2  Your client has purported to raise two issues for determination by the Tribunal, namely, -

2.1 what the nature of the payment obligations imposed on millers under the Industry Agreement
are; and .
2.2 whether those payment obligations can be unilaterally suspended,

collectively “the purported disputes”,

3 Your client avers that the Tribunal has the jurisdiction fo adjudicate the purported disputes in terms
of clause 34{e} and clause 35 of the Sugar Industry Agreement because the Tribunal has the
jurisdiction to hear matters between growers, millers, and refiners in the sugar industry, and because
the purported disputes relate to “obffgations arising from and/or the inferpretation of the Industry
Agreement”. '
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8.1

8.2

10

11

12

This framing of the dispute between our respective clients in your client's Tribunal application does
not accurately reflect the nature of the dispute, and it appears from the Tribunal applscatlon that your
client has misunderstocd the position that has been taken by our clients.

Qur clients have never disputed the nature of the payment obligations imposed on millers by the
Industry Agreement, nor have they suggested that those obligations can be suspended under the

ferms of the Industry Agresment.

The purparted disputes referred to in the Tribunal application {which are, in fact, disputes between
our clients and SASA) relate 10 (2) whether our clients hava the power, in their capacity as Business
Rescue Practitioners to THL and pursuant to the provisions of section 136(2) of the Companies Act
71 of 2008 ("the Companies Act"), to suspend THL's obligation to pay outstanding levies and
redistribution obligations that would otherwise have become due to SASA under the Industry
Agreement, and (b) whether SASA is precluded by section 133 of the Companies Act from
recovering outstanding levies that have becorrie due.

As our letter addressed to yoﬁ dated 28 March 2023 (“our letter") clearly expressed, our clients’ have

lawfully acted in terms of the Companies Act by suspending THL's obligation to pay its levies and
redistribution obligations under the Industry Agreement.

" The purported disputes do not relate matters between growers, miflers, and refiners in the sugar

industry, or to cbligations from or the interpretation of the Sugar Industry Agreement at all. Rather,
such disputes -

arise between our clients in their capacity as Business Rescue Practitioners, on the one hand,
and SASA, on the other. They are not disputes between sugar industry participants;

relate to the proper interpretation ang application of the powers of the Business Rescue
Practitioners as conferred by the Companies Act, and the effect of the moratorium impased by
section 133 of the Companies Act (in particular, section 133(1)(a) and (b)). in particular, they
concer, infer afia, whether the provisions of section 136(2) of the Companies Act apply to
statutory agreements, like the Industry Agreement.

Manifestly, these issues fall beyond the scope of the Tribunal’s jurisdiction, and it is not empowered
to adjudicate the points of law that they raise,

In the circumstances, your client's application is fatally defective. The parties are not ad idem on
what the lerms of reference fo the Tribunal are {particularly because your client has misconstrued
the position taken by our clients as set out in our letter). In any event, your client doas not have
slandmg to litigate, and the Tribunal does not have jurisdiction to adjudicate, the true disputes at
issue, which can only be competently determined in the High Court.

Ovur clients have instructed us to approach the High Court of South Africa for appropriate declaratory

relief. We will launch the foreshadowed application as expeditiously as circumstances permit.

Without detracting from whal is set out above, your client will be joined as a perly in those
proceedings.

In light of the above and in the interests of avoiding unnecessary costs and time, our clients have
instructed us o invite your ¢lient to withdraw the Tribunal application. Should your client fail to
withdraw its application by close of business on Thursday, 6 Aprif 2023, our clients have instructed
us to bring an urgent application to the High Court, af your client's cost, for the striking out
alternatavely the stay of the Tribunal appl:catlon pendmg the determmatson of our chents appi:cation
in the High Court.
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13 Our failure to address this matter more fully at this stage shauld not be construed as a concession
of the correctness of any assertion advanced by your client, or yourseives on your client's behalf, to
date or as a waiver of or client's rights to deal therewith in further detall in the appropriate forum
Wh!ch rights are, and remain, fully reserved.

Yours faithfully

- Werksmans Attorneys

CC: The Sugar industry Appeals Tribunal
Email: gharitha singh@sasa.org.za, ezra.pillay@sasa.org.za
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Tel +27 11 535 8OO
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Attention: T Scheepers, L Mapiki and J Rodd . Werw.werksmans.com

YOUR REFERENCE: T8/r/050100400000003

OUR REFERENCE:  Mr T Boswel/Mr D Andropoulos/Mr D Heriz/Ms S Gast/tib/TONG7430.11/#8337537v1

DIRECT PHONE: +27 11 535 8459/+27 11 535 8248/+27 11 535 8283/+27 11 535 8131

EMAIL ADDRESS:  thosweli@werksmans.com/dandropoulos@werksmans.com/dhertz@werksmans.com/
sgast@werksmans.com

4 April 2023
Dear Sirs

SUGAR INDUSTRY APPEALS TRIBUNAL (KWAZULU-NATAL PROVINCE): THE BUSINESS
RESCUE PRACTITIONERS {"our clients") OF TONGAAT HULETT LIMITED (IN BUSINESS RESCUE)
("THL") // RCL. FOODS SUGAR & MILLING (PROPRIETARY) LIMITED {"RCL Foods"} // ILLOVO
SUGAR {SOUTH AFRICA) (PROPRIETARY) LIMITED (“your client”)

1 We represent the Business Rescue Practitioners of Tongaat Hulett Limited (in Business Rescue)
("our clients™}.

2 Ourclients have handed us a copy of your lefter addressed to them dated 3 April 2023 ("your letter”)
and instrucled us fo reply thereto as set out below

3 We enclose 2 copy of our letter addressed to RCL Foods Sugar & Milling (Propristary) Limited (" RCL
Foods") dated 4 April 2023 ("our letter”) which addresses matters pertaining to RCL's application
("the Tribunal application”) to the Sugar Ihdustry Appeals Tribunal ("the Tribunal™). Our lefter has
also been copied {o the Tribunal.

4 As appears from paragraph 12 of our letter, we have invited RCL Foods to withdraw the Tribunat
application. Should RCL Foods fail to do so our clients have instructed us to launch an application
for the striking out alternately the stay of the Tribunal application pending the determination of our
clients' application in the High Court.

5  Forthe reasons traversed in our iefter, the content of this letler, and our clients’ position vis-g-vis the
{fatally defective) Tribunal application, our clients do not infend to agree {o any timelines {(whether
truncated or at all} in relation {o the Tribunat application.
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8  For atleast the reasons set out in our tetter, our clients do not propose addressing paragraphs 5 and
© 6 of your letfer. In light of your letter, our clients will cite your client in the High Court application
foreshadowed in paragraph 12 of our letter {(without any concession as to your client's standing to
seek dsclaratory relief or any acceptance that your client is a necessary party in respect thereof).
Should your client nevertheless seek to intervene in Tribunal application, the content of our letter will
apply mutatis mutandis to your dlienf.

7  Our failure to address this matter maore fully at this stage should not be construed as a concession
of the correctness of any assertion advanced by your client, or yourselves on your client's behalf, to
date or as a waiver of our clients' rights to deal therewith in further detail in the appropriate forum
which rights are, and remain, fully reserved.,

Yours faithfully
Werksmans Aftorneys

CC: The Sugar Industry Appeals Tribunal
Email gsharitha. singh@sasa.org.za; ezra.pilav@sasa.org.za

CC: Webber Wentzel
Email: Prelisha.Singh@webberwentzel.com
Lara.Kahn@webberwentzel.com
Lubumba.Kamukwamba@webberwentzel.com
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WEBBER WENTZEL

in afiiance with > Linklaters

Attention: Danny Andropoulos 40 Rivonla Road, Sandton
Werksmans Attorneys Johannesburg, 2196

niral PQ Box 81771, Marshalitown
-Qrg eﬂﬁeont;: Road Johsnneshurg, 2107, South Africa
Sandion Oocex 26 Johannesbhurg
2196 . T +27 (D) 11 530 5000

F +27 {0) 11 530 5111

By email: dandropoulos@werksmans.com; www.webbarwenizel.com

ismith@werksmans.com; {boswell@werksmans.com,
dhertz@werksmans.com; sgasti@werksmans.com

COPY TO: South African Sugar Assocgiation

By email: fay@mukaddam net; mary ramkelawon@sasa.orq.za;
sharitha.singh@sasa.org.za: Trix.irikam@sasa.org.za

COPY TO: Cox Yeats

By email: tscheepers@coxyeais.co.za; jrodd@coxyeats co.za;
Imapiki@coxyeats.co.za; mjackson@coxyeats. co.za

Your reference Qur reference : Date

Mr T Boswell/Mr D Andropoulos/ P Singh/ L Kahn / L Kamukwamba/ § April 2022
Me D Hertz/Ms S GasY¥/ 3058873

HTONGT430.11/#8334322v3

Dear All

RCiL. Foods Sugar & Wiliing {Pty) Limited ("our cHent"} // The Business Rescue
Practitioners ("your clients") of Tongaat Hulett Limited (in business rescue) and others

1. We refer to your letter, dated 4 April 2023 ("your lefter"). Please note that we do notintend
to address each and every averment contained in your letter and our failure to do so should
be construed as a denial of those averments not specificaily addressed. Our client reserves
the right to address these averments at the appropriate time and in the appropriate forum.
For convenience, we adopt the definitions we have used in previous correspondence for
purpeses of this letter.
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WEBBER WENTZEL

mstiznes with 3 Linklaters
Page 2
2. At the outset we note that until now, your clients' position regarding the nature of the
payment obligations under the Industry Agreement has not been ciear. We th_erefore
welcome the clarity provided in your letter, more particularly the concession at paragraph 5,
that:

*fyour] clients have never disputed the nature of the payment obligations imposed on
millers by the Industry Agreement, nor have they suggested that those obligations can

be suspended under the terms of the industry Agreement.”
3.  Based onthe above statement, your clients now accept that 1) the payment obligations are
e, imposed on milters in terms of fhe industry Agreement (i.e. that these are siatutory
E,_. . obligations), and 2) that these statutory payment obligations are incapable of being
suspended unilaterally under the Industry Agreement. It appears that despile that
concession, your clients betieve that they — as business rescue practitioners — have powers

under the Gompanies Act to suspend those statutory obligations.

4. It has also not previously been mentioned, in the exchange of correspondence leading up
to our client's filing of the referral application before the Tribunal, that your clients would be
seeking declaratory relief from the High Court (as set out in paragraph 11 of your ietter).
Whilst we remain of the view that: the issues are appropriately framed in our client's referral
application; our client has standing o bring the application and the Tribunal has jurisdiction
to hear the matter, now that your clients’ position has for the first time been made clear, it
appears cbvious that our respective clients are essentially seeking the same declaratory
relief or declaratory relief in respect of the same issue, albelt from different fora,

5 His regrettable that your clients' intention fo approach a High Court {or at teast the

comimunication of such an approach) was seemingly only catalysed by our client's refeiral
application. The dispule about the unilateral termination or suspension of Tongaat's
payment obligations has for months now been a contentious issue within the business
rescue process, which your clients were well aware of, not least of all because it was by
your clients’ decision to terminate or suspend the payment obligations that the dispute
arose, and because the impact of that decision goes manifestly beyond Tongaat to impact
upon other milfers and employees within the wider sugar industry. it was incumbent upon
your clients (and/or SASA) to have sought such relief timeously, rather than reactively. Had
 this been done, the matter would have already progressed significantly, and our client would -
not have had to incur significant time and cost in bringing the referral application.
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6.  Thatsaid, in an attempt to expedite the resolution of this critical matter for the sugar industry,
and seeing as your client is now willing {o approach & High Court on an expedited basis for
what we consider {o be substantially similar relief to that contained in our referral application,
our client will agree to a sfay of the proceedings before the Tribunal on the following basis:

6.1 your clients Jaunch their application for deciaratory_ relief {as set outin paragra’ph 11

of your lefter) on an urgent basis, and by ne later than 14 April 2023, in order to obtain
the clarity that the syaar industry and vour clients require without further delay;

6.2 the parties shall jointly approach Judge President Poyo-Diwali of the KwaZulu-Natal
High Court, and seek an urgent hearing before the end of April 2023 or early May

2023, subject to an agreed or imposed timetable for the exchange of pleadings and
heads of argument to ensure an expedited hearing for the matter to be heard on the
first avaitable hearing day under the direction of the Judge President;

8.3 your clients agres that they will not publish their business rescue plan until the final
determination of the matter and, to the extent necessary, will seek approval {o do so
from the High Court or the holders of a majority of the creditors’ vofing rights;

6.4 our client's wasted costs of the Tribunal application be paid by your clients,
alternatively, reserved for later determination by the High Court with the parties
agreeing that the High Court will be entitled also to rule on the wasted costs incurred
by our client.

7. Should any of these conditions not be met, our client reserves the right to immediately

continue with the Tribunal application which is stayed merely for the purpeses of allowing
your clients o bring their case.

8,  Pleaseiet us know, in writing, by close of buginess on Thursday, 6 April 2023, whether your
client agrees to the above terms. Once such confirtnation is received, we will alert the

Tribunal to this arrangement.

8.  We have copied this letter to SASA who should obviously have been included on your letter
to our clients, but was Inexplicably excluded. We have also copied lilovo Sugar (South
Africa} (Pty) Lid, who has aiready expressed an interest in joining the Tribunal application
in support of the reiief sought by our ¢lient. '

10.  Our client's rights remain fully reserved,
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Yours faithfulty
ﬁo«.c’_. Aainckuainba

WEBBER WENTZEL

Prelisha Singh / Lara Kahn

Partner

Direct tel: +27 11 530 5419 / +27 21 431 7283
Direcl fax: +27 11 530 6419

Emaik: prelisha singh@wehberwentzel com / Jara kehn@webberwenizel.com
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. Johanneshurg Offlce
Webber Wentzal i e S8
Email: Prelisha Singh@webberwentzel.com Sandfon 2196 South Africa
L_ara Kahn@webberwentzel.com Private Bag 10015
Sandton 2146

Lubumba Kamukwamba@webberwentzel.com

The Sugar Industry Appeais Tribunal
Email:. sharitha.singh@sasa.org.za; ezra.pilay@sasa.org.za

Docex 191 Sandton
Tel 427 11 535 8400
Fax 427 11 535 B60OO
www.werksmans.com

Garlicke & Bousfield Inc
Email: howard.stephenson{@ab.co.za

Cox Yeats
Email: tscheepers@coxveats.co.za; rodd@coxyeats.co.za;
imapiki@coxyeats.co.za, miackson@coxveats.co.za

YOUR REFERENCE: .

QUR REFERENCE:  Mr T Boswell/Mr D Andropoulos/Mr D Hertz/Ms S Gastib/TONG7430.11/#3347379v3

DIRECT PHONE: +27 11 535 8459/+27 11 535 8248/+27 11 535 82B3/+27 11 535 8131

EMAIL ADDRESS: thosweli@werksmans.com/dandropoulos@werksmans.com/cheriz@werksmans.com/
: sgast@werksmans.com

11 April 2023
Dear Sirs

THE BUSINESS RESCUE PRACTITIONERS ("ecur clients”} OF TONGAAT HULETT LIMITED {IN
BUSINESS RESCUE) ("THL") // RCL FOODS SUGAR & MILLING (PROPRIETARY) LIMITED {"your
client")

1 We refer to our letter addressad to Webber Wenizel dated 8 Aprit 2023 ("'our letter), which was
copied to Cox Yeats, Garlicke & Bousfield inc and The Sugar industry Appeals Tribunal.

2  Qurclients have commenced preparation of the High Court application ("the application"} referred to
in paragraph 7 and its sitb paragraphs of our letter and are proceeding with it as expeditiously as
possible, given that a number of our clients’ representatives and legal team have been unavailable
over the Easter / Passover holidays. it nevertheless remains our dlients' intention to issue and serve
the application as soor as possible, and during the course of next week.

3  Each of the addressees of this letler are requested to confirm by return that they -

3.1 are authorised fo accept service of our clients' High Court application;

werksmans Inc. Reg. No. 1380/687216/21 Registered Offioe Tha Central 26 Rivonia Road Sandton 2186 South Afrive

Directors D Hertz (Chainnan) OL Abraham LK Al der & Andl JKQF Anlunes RL Armetrong DA Adalio K Badal T Bate JO Behr AR Bsiman NMR Bhepgu AL Bllaty!
RE Bonnel HGB Boshoft Td Boswall MC Briing W Brown PF 8urger HLE Chang PG Cleland JG Tloste PP Cosiser C Cols-Mongan 4 Dariing R Diiman KJ Fyfe S Gast D Geower
JA Gobatz R Gootkin GF Grieszel N Harduth N& Hiatshwayo J Hollesen MGH Honiball BB Hotx AE Huinen T o HC Jacohs T Janse van Rensburg AV Jara @ Johannes S July
J Kaflmeyar A Kanny R Kiioran N Kirby HA Kotxe S Krige CJ Lelthe K Laskav K Rajah # |e Roux MM Lessing E Leveasiein JS Lachner K Louw JS Lubbe BS Mabasa PK Mabasa
DR Magidson MPC Manaka JE Mardon PD Mashalane NT Matshebela JE Meidng H Michael SM Mazrane R Moitse C baraltis PM Magebo NPA Motslri L Ksidoa K Neluheni
S Niemand BW Nt BPF Diivier WE Caosthuizen Z Oasthuizen 8 Padayachy M Pansegrauw S Passmoor D Plsanti T Pottar AA Pyzikowskl RJ Raath K Rajah A Ramdhin
MOF Radrigues BR Roolhman W Roseaberg NL Scatt TA Sibidla FT Sikhevhekhavha LK Silbermzn 8 Sinden DE Singo JA Smit BM Sono Cf Slevena PO Steyn J Stockwelt
DR Swart PW Tindle SATom JJ Trular KJ Trudgean M Tyfield DN van den Barg AA vap der Merwe AvenHeardsn JJ ven Niskerk FJvap Tonder P van Wyk A Vaslidis
RN wWakefigld L Warson D Weglerski G Wicking M Wighahn DC Witlane DG Willlams € Woad BW Workman-Davies Censultant DH Rabin . Lo .
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7

will accept service of our clients' application by way of email; and

will regard service of the application by our offices as service having been validly effacted in
terms of the Uniform Rules of Court,

Given the importance of the legal dispute at issue, and the number of parties who have indicated an
interest in the outcome of the application, we consider this matter to be appropriate for case
management. Please confirm by return that foliowing the delivery of our clients’ founding papers,
you and your clients will agree to a joint approach to the Judge President to reguest a case
management meeting and to seek directions regarding a -

timetable for the exchange of pleadmgs it this matier; and
special aliocation for the hearing of the application.

Case management will also enable the parties 1o approash the appointed case manager for further
directions as and when required.

QOur suggest:on as regards the joint approach to the JP should in no way be construed as a
concession on the part of our client that this matter is urgent or that it ought to be dealt with as an
urgent application. ’

We await to hear from you.

Yours faithfully

(S

Werksmans Alforneys
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- Webber Wentzei Sandton 2196 South Africa
Johannesburg * Private Bag 10015
. Sandfon 2146
. R Docex 111 Sandton
Via email Tel 427115358000

Fax +27 11 535 8800
wwW. WerkSmans.com

YOUR REFERENCE: # Singh/L Kahn/, Kamukwamba/3058873

QUR REFERENCE:  MrD Andropaulos/ th/TONG7430.8/#8026449vE
DIRECT PHONE: +27 11 5358248

EMAIL ADDRESS:  dandropoulos@werksmans.com

30 March 2023
Dear Mesdames/Sirs

BUSINESS RESCUE PLAN IN THE BUSINESS RESCUE OF TONGAAT HULETT LIMITED AND
COMPLIANCE WITH INDUSTRY OBLIGATIONS

1 We refer fo -

1.1 your letter dated 27 March 2023 ("your 27 March letter") addressed to the joint business rescue

practitioners of Tongaat Hulett Limited (in business rescue) {"our clients”);
1.2 our clients' response fo your 27 March letter dated 28 March 2023; and
1.3 your letter addressed to the South African Sugar Association dated 29 March 2023 (“your

28 March letter™).

2  On 28 March 2023, our clients published a notice to creditors {“the nofice"} in terms of section 150(5)
of the Companies Act 71 of 2008 seeking approval from creditors of a further extension of the
publication of the business rescue plan of Tongaat Hulett Limited (in business rescue). A copy of
the notice is attached for your ease of reference.

2 Ouwr clients reasonably anticipale that the requisite majority approval will be oblained for the
extension sought because, infer alia, our clients hoid affirmative voting proxies from creditors hoiding
a majority of voting rights: We are instructed that for at least this reason, the High Court proceedinigs
contemplated by you cannot be regarded as urgent and would be premature. Please confirm that in
the circumstances, your client will not proceed (at least at this stage) with an urgent application to
High Court. Please also confirm that if your client elects to institute urgent proceedings that you will
provide our clients with notice of your client's intention 1o do so.

Werksmans ine, Reg, No. 1880/007215/21 Regislered Office The Central 98 Rivenia Road Sandion 2155 South Africa
Dlrottors D Hertz (Chairman) DL Abraham LK Alexgnder C Andropouios JKOF Antunes RL Amnsirang DA Arteiro K Rade! T Bals JO Bohr AR Bemmpn NMN Bhangit AL Bilatyl
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4 it is not clear from your letter whether your client intends to approach the Sugar Industry Appeals
Tribunal for the determination envisaged in paragraph 4 of your 27 March lefter during the course of
today or tomorrow. |n this regard, please confirm -

4.1 whether in fact your client intends to approach the Sugar Industry Appeals Tribunal for an
urgent determination before close of business tormnorrow so that our dlients are in a position to
urgently retain counsel to appear,;

4.2 that in the event that your client's response to paragraph 4.1 above is in the negative, that -

421 * your client will provide cur client with adequate notice of your approach to the Sugar
" Industry Appeals Tribunal, and that our chents will be given a fair opportunity to
respond; and

4.2.2 insofar as is possible, you will afford our clients an opportunity to attempt to agree mutually
acceptable timelines for the exchange of submissions and the date of hearing. [n this
regard, please will you impress upon your client o take the upcoming Religious Easter
and Passover days into account.

5  The content of this letter is not exhaustive and should not be construed as having dealt with ali
matters affecting the issues. Qur clients’ right to deal with any such matters in greater detail in due
course and in the appropriate forum are reserved.

Yours faithfully

Woerksmans Attorneys
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Attention: Sharitha Singh 90 Rivonia Road, Sendton
Sugar industry Appeals Tribunal Jehannesburg, 2196
!I(%ajg:g:rii Drive E‘E}“Es‘:eigzs; iaﬂrg?asttﬁtgnﬂfﬁca
Mount Edgecomb Docex 26 Johannesburg
KwaZulu-Natal T +27 (0} 11 530 5000

4300 F +27 (0) 11 530 5111

www.weabberwentze).com

By email: sharitha.singh@sasa.crg.za; ezra pillay@sasa.org.za

COPY TO: Garlicke & Bousfleld Inc.

By email: howard stephenson@gb.co.za

COPY TO: Cox Yeats

By email: ischeepers@coxyeats.co.za; rodd@coxyeats.co.za; .
imapiki@coxyeats.co.za; mjackson@coxyeats.co.za

COPY TO: Werksmans

By email: dandropoulos@werksmans.com;

thosweli@werksmans.com: dhertz@werksmans.com;

sgasi@werksmans.com

Your reference Qur reference Date

 RCLATHL P Singh / L Kahn / L Kamukwambal 20 April 2023
3058873
Dear Ali

RCL Foods Sugar & Milling (Pty) Limited // The Business Rescue Practitioners of Tongaat
Hulett Limited {in business rescue)} and others

1. We refer to the above matter which we referred to the Sugar Industry Appeals Tribunal ("the
Tribunal") on 30 March 2023 on behalf of our client and the claimant in the matter, RCL
Foods Sugar and Milling (Pty) Limited ("RCL" or "our client").
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2. We also refer to the aftached correspondence exchanged between ourseives and
Werksmans Attorneys, who represent fhe Business Rescue Practitioners of Tongaat Hulett
Limited {"BRPs"), between 4 April 2023 and 12 April 2023.

3.  As evident from the attached correspondence, the BRPs are of the opinion, among others,
that the Tribunal does not enjoy jurisdiction to hear the matter, ahd have indicated that their
clients have started preparing a High Court application which they intend to institute by the
end of this week.

4. Whilst we remain of the view that: the issues are appropriately framed in our client's referral
application; our client has standing to bring the application and the Tribunal has jurisdiction
to hear the matter, we have agreed to allow the BRPs fo bring their High Court application,
provided that this is done before the end of this week,

5.  Shouid the BRPs fail to bring their High Court application by this Friday, 21 April 2023 (as
they have agreed to do}, RCL intends to continue with the referral application.

8. Accordingly, we will update the Tribunal by this Friday, 21 April 2023 as to whether or not
our client will stay the referral application. ' '

7. Qur client’s rights remain fully reserved,

Yours faithfully

WEBBER WENTZEL
Prelisha Singh / Lara Kahn

Pariner

Direct teh: +27 14 530 5419 / +27 21 4531 7283

Direct fax; +27 11 530 6419

Email: prefisha.singh@webberwenizel.com / jara kahn@webberwentzel.com
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Attention: P Singh, L Kahn, and L Kamukwamba

YOUR REFERENCE: P Singh/L Kahn/L Kamukwamba/3058873
OUR REFERENCE:  Mr T Boswell/Mr D Andropoulos/Mr D Heriz/Ms S Gast/tjb/TONG7430.11/#9334322v3
DIRECT PHONE: +27 11 535 8459427 11 535 8248H27 11 535 8283/+27 11 535 8131
-EMAIL ADDRESS: thoswell@werksmans.com/dandrapoulos@werksmans.com/dheriz@werksmans.com/
sgas!@weﬂcsmans com

4 April 2023
Dear Sirs

THE BUSINESS RESCUE PRACTITIONERS (“our clients”) OF TONGAAT HULETT LIMITED {IN
BUSINESS RESCUE) ("THL") ## RCL FOODS SUGAR & MILLING {PROPRIETARY) LIMITED {"your
client™)

1 We refer to your client's Statement of Claim delivered to the Sugar Industry Appeats Tribunal {"the
Tribunal"} late on Thursday, 30 March 2023 ("the Tribunal application®).

2  Your client has purperted to raise two issues for determination by the Tribunal, namely, -

2.1 what the nature of the payment obligations impaosed on millers under the Industry Agreement
are; and
2.2 ~ whether those payment obligations can be unilaterally suspended,

collectively "the purported d'Isputes".

3 Your client avers that the Tribunal has the jurisdiction to adjudicate the purporied disputes in terms
of clause 34(e) and clause 35 of the Sugar industry Agreement because the Tribunal has the
juriediction to hear matters between growers, millers, and refiners in the sugar industry, and because
the purported disputes relate to "obligations arising from andfor the interpretation of the Industry
Agreement".
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11

12

This framing of the dispute between our respective clients in your client's Tribunal application does
not accurately reflect the nature of the dispute, and it appears from the Tribunal app[zcatlon that your
client has misunderstood the position that has been taken by our clients.

Our clients have never disputed the nature of the payment obligations imposed on millers by the
industry Agreement, nor have they suggested that those obligations can be suspended under the

terms of the Industry Agreement.

The purported disputes referred (o in the Tribunal application {which are, in fact, disputes between
our clients and SASA) relate to (&) whether our clients have the power, in their capacity as Business
Rescue Practitioners to THL and pursuant to the provisions of section 136(2) of the Companies Act
71 of 2008 ("the Companies Act"), to suspend THL's obligation to pay outstanding levies and
redistribution obtigations that would otherwise have become due to SASA under the Industry
Agreement, and (b) whether SASA is precluded by section 133 of the Companies Act from
recovering outstanding levies that have become due.

As our letter addressed to you dated 28 March 2023 (“our letter”} cleariy. expressed, our clients' have
tawfully acted in terms of the Companies Act by suspending THL's obligation to pay its levies and
redisiribution obligations under the Industry Agreement.

The purported disputes do not relate matters between growers, millers, and refiners in the sugar
industry, or {o obligations from or the interpretation of the Sugar Industry Agreement at all. Rather,
such disputes -

arise between our clients in their capacity as Business Rescue Practitioners, on the ore hand,
and SASA, on the other. They are not disputes between sugar industry participants;

refate to the proper interpretation and application of the powers of the Business Rescue
Practitioners as conferred by the Companies Act, and the effect of the moratorium imposed by
section 133 of the Companies Act (in particular, section 133(1}{a) and (b)). In particular, they
concern, inter alia, whether the provisions of section 136(2) of the Companies Act apply to
statutory agresments, like the Industry Agreement.

Manifestly, these issues fall beyond the scope of the Tribunal's jurisdiction, and it is not empowered

to adiudicate the points of law that they raise.

In the circumstances, your client's application is fatally defective. The parties are not ad iderm on
what the terms of reference to the Tribunal are (particularly because yeour client has misconstrued
the position taken by our clients as set out in our letter). In any event, your client doss not have
standing to litigate, and the Tribunal does not have jurisdiction to adjudicate, the frue disputes at
issue, which can only be competently determined in the High Court.

Our clients have instructed us to approach the High Court of South Africa for appropriate declaratory
relief. We will launch the foreshadowed application as expeditiously as circumstances permit.
Without detracting from what is set out above, your client will be joined as a party in those
proceedings.

In light of the ahove and in the interests of avoiding unnecessary costs and time, our clients have
instructed us to invite your client to withdraw the Tribunal application. Should your client fail fo
withdraw its application by close of business on Thursday, 6 Aprit 2023, our clients have instructed
us to bring an urgent appilication to the High Court, at your client's cost, for the striking out
a!tematwe!y the stay of the Tnbunal applloatson pendlng the determlnatlon of our clients appilcahon
in the High Court. . D :
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13 . Qurfailure {0 address this matter more fully at this stage should not be construed as.a concession
of the correctness of any assertion advanced by your clieni, or yourselves on your clisnt's behalf, to
date or as a waiver of or.client's rights to deal therewith in further detait in the appropriate forum
which rights are, and remain, fully reserved.

Yours faithfuily

Werksmans Aftorneys

CC:. The Sugar industry Appeals Tribunal
Ermail: sharﬂha.sinqh@sasa.orqig; ezra.pillav@sasa org.za
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Attention: Danny Andropotlos 90 Rivonia Road, Sanduon
Fat = = . Johanneshurg, 2396
Werksmans Attorneys

The Central FO Box 61771, Marshalitown
. X Johanneshurg, 2107, Seuth Africa
96 Rivonia Road ?

Sandton
2196 ' T +27(Q) 11 $30 5000
F+27(0) 11 530 5111

By email: dandropoulos@werksmans comy; www.wehberwentzet.com

ismith@werksmans.com,; {boswell@werksmans.com;
dhertz@werksmans.com; sgasti@werksmans.comt

Docex 26 Johannesburg

(Y COPY TO: South African Sugar Association

By email: fay@mukaddam.net; mary.ramkelawon@sasa.org.za;
sharitha singh@sasa.org.za; Trix.trikam@sasa.org.zg

COPY TO: Cox Yeats
By email: tscheepers@coxyeats.co.za; jrodd@coxyeats.co.za;

Imapiki@coxyeats.co.za; mjackson@coxyeats.co.za

Your referance Our refarence Data
Mr T BoswelifMr D Andropoutos/ # Singh /L Kahn ! L Kamukwamba/ & April 2023
Mr D Hertz/Ms S Gast/ 3058873

tib/TONG7430.11/49334322v3

Dear All

RCL Foods Sugar & Milling (Pty) Limited ("our client”) // The Business Rescue
Practitioners ("your clients"} of Tongaat Huleft Limited (in business rescue) and others

1. We refer to your letter, dated 4 April 2023 ("your letter”). Please note that we do not intend
to address each and every averment confained in your letter and our failure to do so should
be consfrued as a denial of those averments not specifically addressed, Qur client reserves
the right fo address these averments at the appropriate lime and in the appropriate forum,
For convenience, we adopt the definitions we have used in previcus correspondence for

purposes of this letter.

senior Parkner; ) Bs  Managing Fartner: S} Holion Pariners: EW Abralam RB Africa C Alexander AKAlie NG Alp RE Appetigum TH Balt
DC Baymen £E Benn2it AP Blak K Blgm AR Bowley M Bux WV Campos R: Cozritn T Odgsim 5) Chang NME (Osassens © Coflet il Coflier KM Calman
KE Cosrer K Couzyn DB Cron PACrosland R Cruywagen J)H Davies KM Dsvic PM Daya £T Diss Lde Beuyn Pu Dela M Denenga DW de Vilkiers
BEC Dickinson DA Dieoley G Driver W Drye GP Dupzan M) dy Freez CP dy Tait SX Edmundson LF Egypt K14 Ozer AE Esterhuizen K Faze! 6 Fzsmaurice
Ag Farmmn L Frangs ¥ Gerder Kb Gawith OH Gelderhuys: MM Gibson C Gopal €7 Gouws PD Grealy L Green S Hardun JM Harvey 1% Reaning KR Hllis
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2, At the outset we note that until now, your clients' position regarding the nature of the
payment obligations upder the Industry Agreement has not been clear. We therefore
weicome the clarlty provided in your fetter, more particularly the concession at paragraph 5,
that:

“fyour] clients have never disputed the nafure of the payment obligations imposed on
millers by the Industry Agreement, nor have they suggested that those obligations can
be suspended under the terms of the Industry Agresment.”

3. DBased on the above statement, your clients now accept that 1) the payment obligations are

imposed onh millers in terms of the Industry Agreement (i.e. that these are statutory

obligations); and 2) that these statutory payment obligations are incapable of being
suspended unilaterally under the Industry Agreement. It appears that despite that
concession, your clients believe that they — as business rescue practitioners — have powers

under the Companies Act fo suspend those statutory obligations.

4. It has also not previously been mentioned, in the éxchange of correspondence leading up
to our client's filing of the referral application before the Tribunal, that your clients would be
seeking declaratory relief from the High Court {as set out in paragraph 11 of your letter).
Whilst we remain of the view that: the issues are appropriately framed in our client's referral
application; our client has standing to bring the application and the Tribunal has jurisdiction
to hear the matter, now that your clients’ position has for the first time been made clear, it

' appears obvious that our respective clients are essenfially seeking the same declaratory
relief or d_eciaratory relief in respect of the saime issue, albeit from diffe.rent‘ fora.

;\ } 5. It is regretfable that your clients’ intention to approach a High Court {or at least the
communication of such an approach) was seemingly cnly catalysed by our client's referral
application. The dispute about the unilateral termination or suspension of Tongaat;s
payment obligations has for months now been a contentious issue within the business
rescue process, which your clients were well awara of, not least of all because it was by

your clients’ decision to terminate or suspend the payment obligations that the dispute

arose, and because the impact of that decision goes manifestly beyond Tongaat to impact
upan other millers and employees within the wider sugar industry. it was incumbent upon
your clients (and/or SASA) to have sought such relief timeously, rather than reactively. Had
this been done, the matter would have already progressed significantly, and our client would
not have had to incur significant time and cost in bfinging the referral application.
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6. Thatsaid, inan attempt to expedite the resolution of this critical matter for the sugar industry,
| and seeing as your client is now willing to approach a High Court on an sxpedited basis for
what we consider to be substanttally simitar relief to that contained in our referral application,
our client will agree to a stay of the proceedings before the Tribunal oh the following basis:

8.1 your clients launch their application for declaratory relief (as set out in paragraph 11
of your'le‘rter) on an urgent basis, and by no later than 14 April 2023 in order to obtain

the clarity that the sugar industry and your clients require without further delay;

-
s

e 6.2 the parties shall jointly approach Judge President Poyo-Diwati of the KwaZulu-Natal
) | High Court, and seek an urgent hearing before the end of April 2023 or early May
2023, subject to an agreed or imposed timetable for the exchange of pleadings and
heads of argument to ensure an expedited hearing for the matter to be heard on the
first available hearing day under the direction of the Judge President;

6.3 your clients agree that they will not publish their business rescue plan until the final
determination of the matter and, to the extent necessary, will seek approval to do so
from the High Court or the holders of a majority of the creditors' voting rights;

6.4 our clients wasted costs of the Tribunal application be paid by your clients,
altematively, reserved for later defermination by the High Court with the parties
agreeing that the High Court will be entitled also to rule on the wasted costs incurred
by our client.

7. Should any of these conditions not be met, our client reserves the right to immediately

cantinue with the Tribunal application which is stayad merely for the purposes of allowing
yourclients to bring their case,

8. Please let us Know, in writing, by close of husiness on Thursday, § Aprif 2023, whether your

client agress to the above terms. Once such confirmation is received, we will alert the
Tribunat to this arrangement,

8. We have copied this letter to SASA who should obviously liave been Included on your Jetter
to our clients, but was inexplicably excluded. We have also copied lilovo Sugar (South
Africa) (Pty) Ltd, who has already expressed an interest in joining the Tribunal application

in support of the relief sought by our client.

10, Qur client's rights remain fully reserved. . S -
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Yours faithfully
ﬂw.é, Raimedoaimba
WEBBER WENTZEL

Prelisha Singh / Lara Kahn

Partner

Direct tel: +27 11 5306 5419 / +27 21 431 7283

Direct fax: +27 11 5§30 8419

Emall: pralisha.singh@webberwentzel.com / fata kahn@webberwentzel.com
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YOUR REFERENCE: P Singhi. Kahn/L Kamukwamba/3058873

OUR REFERENCE:  Mr'Y Boswell/Mr D Andropoulos/Mr D Hertz/Ms S Gast/jb/TONG7430. 11/#9334322v3

DIRECT PHONE: +27 11 835 B459/+27 11 535 8248/+27 11 5358283/+27 11 535 8131

EMAIL ADDRESS: tboswell@werksmans, com!dandropoum@werksmans com/dherlz@weﬁsmans com/
sgasl@warksmans com }

6 Aprit 2023
Dear Sirs

THE BUSINESS RESCUE PRACTITIONERS ("our clients”) OF TONGAAT HULETT LIMITED (IN
BUSINESS RESCUE) ("THL") // RCL FOODS SUGAR & MILLING (PROPRIETARY) LIMITED {"your

client")

1 We refer to vour letter dated 5 April 2023 ("your letter”).

2  The content of paragraphs 2 and 3 of your letter are self-serving and are disputed by our client. Our
clients’ position has been clear and consistent, and has been communicated not only to your client,
but also to the South African Sugar Association (SASA). In this regard -

214 on 24 February 2023, our clients addressed a letter to SASA in which It was recorded -

*3. - As arficuiated by the BRPs fo various SASA represeniatives during the course of
.the abovementioned discussions, based on comprehensive legal advice recelved
by the BRPs from their legal advisors {including Weriksmans and Advocate Arnoid
Subel SC), the BRPs remain of the view that the obligation fo pay the amounts
claimed by SASA as dug for payment by THL and referred to in paragraphs 3 and
4 of the Subject Lefter (the "Subject Amounts') is capable of being, and is
.accordingly hereby, suspended under the provfsfons of sect:on 1 36(2) of the

. ct:mﬂanfes Act 2008 (our empha&s)

werkezmans inc. Reg. No. $800/867215/21 Registered Dffice The Centref 95 Rivania Road Sandton 2196 South Afrlca
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2.2 on 28 March 2023, we advised your client thaf -

"3.2 ... The BRPs amived at the decision fo suspend THL's levy and redistribution
obligations afier exiensive investigations, deliberation, and consideration. The
BRPs remain firmaly of the view that such payment obligations are capable of
suspension in terms of section 136(2) of the Companies Act 71 of 2008 and that
they were required to suspend such obligations in the discharge of their dufies and
in the best interests of the general body of creditors.” (our emphasis);

23 both of the recordals referred to In paragraphs 2.1 and 2.2 above are consistent with our letter
dated 30 March 2023 addressed to you in which we record -

“5  Ourciients have never dispuled the nature of the payment obligations imposed on
millers by the Industry Agreement, nor have they suggested that those obligations
can be suspended under the terms of the Industry Agreement.

7 As our letter addressed to you dated 28 March 2023 (“our lefter”) clearly expressed,
our clients' have lawfully acted in terms of the Companies Act by suspending THL's
obligation fo pay its levies and redisiribution obligations under the industry
Agreement."

3  Qur clients’ have thus at all times asserted that they are enfitfed to suspend THL's obligations as
contained in the Industry Agreement because of their powers as Business Rescue Practitioners
under the Companies Act. Your client's apparent fzilure to appreciate that their powers arise from
the Companies Act, and not the Industry Agreement, is not of our client's making.

4  OQOw chents do not concede that i is impermissible for them to suspend THL's levy obllgatlons under
the Industry Agreement or that SASA can enforce payment of those levies whilst THL is in business
rescue. These are, infer alia, the basis of the disputes that our clients” wilf seek to have the High
Court determine — but they are disputes that arise bstween our clients and SASA and are not
disputes in respect of which your client has standing. There was consequently no obligation on our
clients’ part to advise your client of its infention to seek declaratory relief. Nor are they disputes in
respect of which the Tribunal has jurisdiction. The second sentence of paragraph 4 of your lefter is
consequently rejected in its entirety.

5  Qur clients’ similarly reject paragraph 5 of your letter. Our clients’ deny that they were under any
obligation to seek declaratory relief; it does so now only in the interests of bringing clarity to the
business rescue process. Nor can the time and costs that your client has incurred in preparing the
Tribunal application be laid at our clients' door, when that application was both defective from the
outset, and liable to negatively affect the wider sugar industry and the individuals emplioyed therein.

6  THL was placed into Business Rescue in an attempt to save THL's milling business so as to enable
it to continue trading in the ardinary course of business and once again to participate fully in the
sugar milling industry. Your clients’ ongoing attempts to compel our clients’ to pay THL's fevy and
redistribution obligations under the Industry Agreement threaten the success of THL's Business
Rescue. If the business of THL cannot be rescued, the consequences for millers and employees in
the sugar industry will be devastating and irreparable. The decision to suspend THL's payments
obligations must be understood in that context.

¥
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7 Our clients do not accede 1o the conditions set out in paragraph 6 of your lefter and reject the content
of paragraph 7 of your letter. In this regard -

7.1 our clients appreciate the need for the application to be issued and served expeditiously and

' have undertaken {o conduct themselves accordingly. Your client is not entified to dictate to
them a deadline by which their High Court application must be filed (as it purports fo do in
paragraph 6.1 of your letter),

7.2 our clients have no difficuity in agreeing a joint approach to the Judge President of the
KwalZulu-Natal High Court for a prefergntial date for the hearing of our clients' application.
However, our clients are not in a position to agree anything with your client, at least until our
clients' foreshadowed application has been issued and served, and all parties cited therein are
provided with an apportunity to participate in this process;

7.3 as you are well aware, our clienis are not entitled to agree that they will not publish their

- Business Rescue Plan unti) the final determination of this matter, and it is wholly inappropriate

¢ for your client make the request contained in paragraph 6.3 of your letter. Our clients'

N obligations are to act in the best interest of THL Should our clients determine at the relevant
time that it is in THL's best interest to seek an extension for the publication of the Business
Rescue Plan, they will do so; and

7.4 against the background of what is set out in our previous correspondence and above, the
suggestion in paragraph 6.4 of your letter that our clients should tender vour client's costs of
the Tribunal application is outrageous. Qur clients are amenable to agreeing that the costs of
the Tribunal application be determined by the High Court, only if your client withdraws that
application — and in that event, our clients will seek their costs consequent upon the delivery of
the fatally defective Tribunal application from your client.

8  Should your client attempt fo continue with the fatally defective Tribunal application, our clients stand
by the content of paragraph 12 of our letter dated 4 April 2023 and repeat that an appropriate punitive
cost award will be sought.

g8  Our failure to address this matter more fully at this stage showid not be construed as a concession
of the correctness of any assertion advanced by your client, or yourselves on your client’s behalf, to
date, nor as a waiver of our clients' rights fo deal therewith in further detail in the appropriate forum.
Such rights are, and remain, fully reserved. .

£} Yours faithfully

Werksmans Aftorneys

CC: The Sugar Industry Appeats Tribunal
Email: shari‘;ha.sinqh@sasa.orq.za: ezra.pilav@sasa.org.za

CC: The South African Sugar Association | Care of Garlicke & Bousfield inc
Email: howard.stephenson@ab.co.za

CC: Hlovo Sugar South Africa | Care of Cox Yeats
Email: tscheepersi@coxysats co.za |rodd@ooxyeats ¢0.2a; Imapiki@coxveats.co.za;
m;ackson@co)_qeats co.za
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The Sugar industry Appeais Tribunal .
Email: sharitha singh@sasa.org.2a; ezra.piliav@sasa.org.za
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Tel +27 11 535 8000
Fax +27 11535 8600
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Garlicke & Bousfield Inc
Email: howard stephehson@ab.co.za

Cox Yeats

Sa Email: tscheepers@coxyeats.co.za; rodd@coxveats.co.za;

[ imapiki@coxyeats.co.za: mjackson@coxyeats.co.za

g —

YOUR REFERENCE: )

OURREFERENCE:  Mr T Boswell/Mr D Andropoulos/Mr D Herlz/Ms 8 Gastijb/TONG7430.11/#9347379v3

DIRECT PHONE! +27 11 535 8459/+27 11 8§35 8248/+27 11 535 8B283/+27 11 535 8131

EMAIL ADDRESS: tboswell@werksmans.com/dandropoulos@werksmans.com/dheriz@werksmans.com/
sgast@werksmans.com

11 April 2023
DPear Sirs

THE BUSINESS RESCUE PRACTITIONERS (“our clients") OF TONGAAT HULETT LIMITED (IN
BUSINESS RESCUE) ("THL") // RCL FOODS SUGAR & MILLING (PROPRIETARY) LIMITED (“your
clignt”)

1 We refer {o our letter addressed to Webber Wentzel dated 6 April 2023 ("our letter®), which was
copied to Cox Yeats, Garlicke & Bousfield Inc and The Sugar Industry Appeals Tribuna!.

2 Qurclients have commenced preparation of the High Court application ("the application”) referred to
in paragraph 7 and its sub paragraphs of our lefter and are proceeding with it as expeditiously as
possible, given that a number of our clients’ representatives and legat team have been unavailable
aver the Easter { Passover holidays. It nevertheless remains our clients' intention to issue and serve
the application as soon as possible, and during the course of next week.

3  Each of the addressees of this letter are requested to confirm by return that they -

3.1 are authorised fo accept service of our clients' High Court application;

Werksmans [ne, Reg. 8o. 1930/0072156/21 Regletered Offfce The Central 86 Rivonla Road Sandton 2196 South Africa

Directors D Herlz {Chalrman} OL Abraham LK Alexander G Andrapotios JKOF Anlunes RL Armstrong DA Areiro K Badel T Batg JD Behr AR Bemtan NMN Bhangu AL Bitatyl
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3.2 will accept service of our clients’ application by way of emall; and

3.3 will regard service of the application by ocur offices as service having been validiy effected in
terms of the Uniform Rules of Court,

4  Given the importance of the legal dispute at issue, and the number of parties who have indicated an
interest in fhe outcome of the appiication, we consider this matter {o be appropriate for case
management. Please confirm by réturn that following the delivery of our clients' founding papers,
you and your clients will agree to a joint approach fo the Judge President io request a case
management meeting and to seek directions regarding a -

4.1 timetable for the exchange of pleadings in this matter; and
4.2 special allocation for the hearing of the application.

5 QCase m'anagemant will also enable the parties to approach the appoirited case manager for further
directions as and when required.

6  Qur suggestion as regards the joint approach to the JP should In no way be construed as a
concession on the part of our client that this matter is urgent or that if ought fo be dealt with as an
urgent application. : o e

7  We await to hear from you,

Yours faithfully

Werksmans Attorneys.
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Attention: Danny Andropoulos ' ' 50 Rivonia Road, Sandton

Werksmans Attorneys Johannesburg, 2186
The Central PO Box 61771, Marshalitown

- . Johannesburg, 2107, South Africa
96 Rivonia Road °

Dacex 26 Johannesburg

Sandton .
2196 ' T +27 (0) 11 530 5000
- P +27{0)11 530 5111
By email: dandropoutos@werksmans.com; ' wvrwr.webherwentzel.com

Ismith@werksmans.com; tboswell@werksmans.com;
dhertz@werksmans.com; sgast@werksmans,com

COPY TO: Garlicke & Bousfield Inc.

By email: howard.stephenson@ab.co.za
COPY TO: Cox Yeats

By email: tscheepers@coxveats.co.za; jrodd@coxyeats.co.za;
Imapiki@coxyeats.co.za; miackson@coxyeats.co.za

Your reference Cur refarence Date
Mr T Boswell/Mr D Andropoutos/ P 8ingh / L Kahin / L. Kamukwamba/ 12 April 2023
Mr D Hertz/Ms 8 Gast/ 3058873

b/ TONG7430.11/4£9334322v3

Dear Al

RCL Foods Sugar & Milling (Pty) Limited (Your cilent”} // The Business Rescue
Practitioners of Tongaat Huilett Limited {in business rescue} ("your clients”} and others

W 1. We refer to your letters, dated 6 April 2023 {"your & April letter”) and 11 April 2023 {"your
latest letter"). We address this letier to you jointly, on behalf of our client and !Hliovo Sugar
{South Africa} (Pty) Limited, represented by Cox Yeats.

2. We do notintend to address each and every averment contained in your 6 April 2023 letter
and our failure to do so should be construed as a denial of those averments not specifically
addressed. Our client reserves the right to address those averments at the appropriate fime
and in the appropriate forum. The focus of this letter is 1o respond to your latest lefter, For
convehience, we adopt the definitions we have used in previous correspondence for

purposes of this letter,
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3. We note the contents of paragraph 2 of your latest letter, specifically that your clients have
started preparing their High Court application and that it will be launched next week. '

4, We wish to confirm that Webber Wentzel and Cox Yeats:

4.1 are duly authorised to acce'pt service of the application on behalf of their respective
clients;
42 will accept electronic service of the application on behalf of their respective clients;
and
43 will regard service of the application by your offices as service having been validly

L effected in terms of the Uniform Rules of Court.

5. Ourrespective clients agree to jointly approaching Judge President Poyo-Diwali to request
a case management meeting and to seek directions regarding a timetable for the exchange
of pleadings in the matter; and a special aliocation for the hearing of the application.

6.  Ourclients remain of the view that the application is urgent but do not intend to debate this
issue with your client, at this juncture.

7. Currespective client's rights remain fully reserved,

Yours faithfully

ﬁ%ﬁ. /{W@

WEBBER WENTZEL

Prelisha Singh / Lara Kahn

Partner

Direct tel: +27 11 530 5418 /27 21 4317283

Direct fax; +27 11 530 8419 ’

Email: prelisha.singh@wabberwentzel.com f lara. kahn@webberwenizel .com
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Johannaesburg Difice
Webber Wentzel g;; Qenlim:q j
Email: Prelisha Singh@wsbberwentzel.com _ . Sm&;’é’:;{gg"&mm Africa
Lara.Kahn@webberwentzel.com Private Bag 100° 5

Lubumba. Kamukwamba@webberwentzel.com Sandton 2146

Docex 111 Sandton

Tel +27 11 535 8000
Johannesburg : _ Fax +27 11535 8600

WWW, WETKSTans.cor

Aftention: P Singh, L Kahn, and L Kamukwamba

YOUR REFERENCE: P Singh/L Kehn/L Kamukwamba/3058873

OURREFERENCE:  Mr T Boswell/Mr D Andropaulos/Mr O Hertz/Ms § Gast/sg/TONG7430.11/4#8374C18v1

DIRECT PHONE: +27 11 535 8459/+27 11 535 8248/+-27 11 535 8283/+27 11 535 8131

EMAIL ADDRESS: tboswell@werksmans.com/dandropoulos@werksmans.com/dhertz@werksmans.com/
sgast@werksmans.com

21 April 2023
Dear Sirs

THE BUSINESS RESCUE PRACTITIONERS {"our clients”} OF TONGAAT HULETT LBAITES {IN
BUSINESS RESCUE) {"THL")} #/ RCL FOODS SUGAR & MILLING (PROPRIETARY) LIMITED {“your
client™)

1 We refer to our letter dated 11 April 2023 ("our letter') and the responses thereto received from
Webber Wentzel and Cox Yeatis on 12 April 2023.

2 In our letter, we indicated that we would file our clients' foreshadowed High Court application this
week. The application is far advanced, but not complete.

3 You will no doubt appreciate the complexity of the issues that are required to be dealt with and a
number of individuals who are required to comment and approve the founding papers. it has simply
not been possible to obtain comments from our full counse! feam, the three appointed joint business
rescue practifionars and representatives of THL itseif.

4  We reasonably expect that we will be able to file our clients’ High Court application in the first half of
next week. As a courtesy, we undertake to forward an unsigned copy of the application to you once
it is finalised.

5  Given that this matter is not urgent, there is no prejudice to your client if the application is served
next week, particularly since our clients have already committed to judicial case management and
requesting a preferential hearing date from the Judge President.

Werkseaans Inc. Reg. No. 1908/08T245/2% Registered OfMce The Central 48 Rivania Road Sandton 2185 South Atrica
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6  Without detracting from what is set out above, we remind you that your client has no entitlement te
dictate a date by when the application must be served,

‘7 We note the content of your letter addressed to the Sugar tndustry Appeals Tribunal dated 20 Aptil
2023, Our client has instructed us to repeat the content of our |etter addressed to you dated 4 April

2023.

8  The content of this letfer is not exhaustive and should not be construed as having dealt with all
matters affecling the issues. Our clients’ right to deal with any such matters in greater detail in due
course and in the appropriate forum are reserved.

Yours faithfully

Werksmans Aftorneys

CC: The Sugar Industry Appeals Tribunal
Email: sharitha.singh@sasa.org.za; ezra.pillay@sasa.org.za

CC: The South African Sugar Assoclation | Care of Garlicke & Bousfield inc
Email: howatd.stephensoni@®ab.co.za

CC: Ilovo Sugar South Africa | Care of Cox Yeats

Emall: fscheepers@coxyeats co.za; ;rodd@co_xﬁ[eats C0.28; mamks@ccyeats CO. z
miackson@co;(_yeats co.za
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