IN THE HIGH COURT OF SOUTH AFRICA

KWAZULU-NATAL LOCAL DIVISION, DURBAN

CASE No.:Duq’mli@A}‘z&

In the matter between:

TONGAAT HULETT LIMITED
{IN BUSINESS RESCUE) First Applicant
TONGAAT HULETT SUGAR
- SQUTH AFRICA (PROPRIETARY) LIMITED
(IN BUSINESS RESCUE) Second Applicant
(NA _ _ TREVOR JOHN MURGATROYD N.O. Third Applicant
S PETRUS FRANCOIS VAN DEN STEEN N.O. Fourth Applicant
-GERHARD CONRAD ALBERTYN N.O. Fifth Appticant
and
SOUTH AFRICAN SUGAR ASSOCIATION - First Respondent

~ S.A SUGAR EXPORT CORPORATION
(PROPRIETARY) LIMITED

Second Respondent

MINISTER OF TRADE, INDUSTRY

g 312
AND COMPETITION £l S| Third Respondent
Fies o FE
SOUTH AFRICAN SUGAR MILLERS' glis » z8
ASSOCIATION NPC % g% = § 21 Fourth Respondent
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é@_;.,f . SOUTH AFRICAN CANE GROWERS' g 53 el e
A ASSOCIATION NPC x g 513! Fifth Respondent
g ; JRL
SQUTH AFRICAN FARMERS'
DEVELOPMENT ASSOCIATION NPC Sixth Respondent
RCL FOODS SUGAR & MILLING
(PROPRIETARY) LIMITED Severnth Respondent
ILLOVO SUGAR (SCUTH AFRICA}
(PROPRIETARY) LIMITED Eighth Respondent
UMFOLOZI SUGAR MILL (PROPRIETARY) LIMITED Ninth Respondent

GLEDHOW SUGAR COMPANY

(PROPRIETARY) LIMITED | | | Tenth Respondent
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HARRY SIDNEY SPAIN N,O Eleventh Respondent

UCL COMPANY

(PROPRIETARY) LIMITED . Twelfth Respondent

ALL REGISTERED GROWERS Thirteenth to Twenty-Three
Thousandth Respondents

THE AFFECTED PERSONS IN Twenty-Three Thousand and First

THL'S BUSINESS RESCUE Respondents and Further Respondents

NOTICE OF MOTION

- PARTA:  SUBSTITUTED SERVICE

- -TAKE NOTICE that the first to fifth applicants (“the applicants") intend to make

" application to this Honourable Courton 13 _Yumé  goa® ___.orona

'da't;{o be arranged with the Registrar, for an order in the following terms ~

A

1 The applicants are granted leave o give notice of the main application (being
Part B of this notice of motion) by way of substituted service on the twelfth and
further respondents in the following manner -

1.1 within five (5) days of the grant of this order in Part A -

1.1.1 the fifth and sixth respondents are directed to cause a copy of the

complete founding papers to be emalied to each registered
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1.1.2 grower registered with them, for whom they have email addresses
on file;
1.1.3 the third fo fifth applicants are directed to cause a copy of the

complete founding papers to be emailed to each affected person
in the first applicant's business rescue, for whom they have email

addresses on file;

”\ 114 the first applicant and the first respondent are each directed to
publish a link to the complete founding papers on their websites;

and

1185 - the third to fifth applicants are directed to cause notice of the

application, in the form of Annexure NOM1, in the folloWihg

newspapers -
1151 Business Day, in English;
1.1.5.2 The Natal Mercury in English and isiZulu; and
1.1.58.3 The Mpumalanga News, in English, isiZulu and siSwati.

2 The costs of Part A shall be costs in the main application (Part B).

3 Further and/or altemative relief,




AT,

PART B: MAIN APPLICATION

ap{ii'?é'éfi\i\é'ﬁmtwg-t‘his Honourab§eCourt, on Or on a date

to be arranged with the Registrar, for an order in the following terms -

B

1 Declaring that the third to fifth applicants ("the BRPs") are empowered to
suspend, for the duration of the business rescue proceedings, any obligation of
the first applicant ("THL") which arises under the Sugar industry Agreement,
2000 ("the St Agreement"); allernativaly any redistribution payment, and related
levies and interest that become due in terms of clauses 183 and 184 of the
81 Agreement, and which would otherwise become due during the business

rescue proceedings.

2 Alternatively to prayer B1 above and in the event that the Court finds that the

obligations under the Sl Agreement are not amenable to suspension -

2.1 declaring section 136(2)(a)(i} of the Companies Act 71 of 2008 {"the
Companies Act'} unconstitutional and invalid insofar as its fails to
provide for the suspension of regulatory charges that become due during

business rescue proceedings; and

2.2 reading in the words "or regulatory regime" after the word "agreement”

in section 136(2)a)(i) of the Companies Act.



3 Declaring that respondents are precluded, in terms of section 133 of the
Companies Act, from bringing legal proceedings, including enforcement action,

against THL in respect of any payments that are owing under the SI Agreement.

4 Striking out or permanently staying the application instituted by the seventh

respondent before the Sugar Industry Appeals Tribunai on 31 March 2023.

£ 5 Ordering the seventh respondent to pay the applicants’ costs in respect of the
application instituted before the Sugar Indusiry Appeais Tribunal on 31 March

2023.
e Directing any party that opposes this application to pay the costs thereof jointly
and severglly, including the cost of three counsel where thfée counse] have

been employed.

7 Further and/or aiternative relief.

TAKE NOTICE FURTHER that the accompanying affidavit of PETRUS FRANCOIS
VAN DEN STEEN together with the annexures thereto will be used in support of this

Application.

TAKE NOTICE FURTHER that the applicant has appointed WERKSMANS
ATTORNEYS, The Central, 96 Rivonia Road, Sandton, Johannesburg, 2196 and EVH

INC ATTORNEYS, Unit 4, Holwood Crescent, Holwood Park, La Lucia Ridge,
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Umhlanga, 4318, at which addresses they will accept notice and service of all process

in these proceedings.

TAKE NOTICE FURTHER that if any of the first to twelfth respondents intend

opposing Fart A or Pari B of this application, you are required -

(a) to notify the applicants’ attorney in writing, within fifteen (15) days of receipt
of this application of such intention to oppose and, in such notice, to appoint
an address as referred 1o in rule 6 (5)(b) at which you wili accept notice and

service of all documents in these proceedings; and

(b) within fifteen (15) days after you have given notice of your intention {o oppose

the application, to file your answering affidavits, if any;

TAKE NOTICE FURTHER that if arty of the thirteenth and further respondents intend

opposing Part B of the application, you are required -

(a) to notify the applicants' atiorney in writing, within twenty (20) days of
compliance with the orders A 2.1 t0 2.4 in Part A of such intention to oppose
and, in such notice, to appoint an address as referred to in Rule 6 (5)(b) at

which you will accept notice and service of ali documents in these

proceedings; and
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(b} within fifteen (15) days after you have given notice of your intention to oppose

the application, to file your answering affidavits, if any.

DATED AT JOHANNESBURG 28 APRIL 2023

WERKSMANS ATTORNEYS

Applicants® Attormeys

11% Fioor, The Central

96 Rivonia Road, Sandton

Email: tbosweli@werksmans.com / dhertz@werksmans.com
dandropoulos@werksmans.coim / sgasi@werksmans.com

Tel: +27 11 535 8458 / +27 11 538 8283 7/ +27 11 5358248/ +27 11 535 8131

Ref. Mr T Boswell/ MrD Hertz/ Mr D Andropoulosi Ms S Gast/ TONGT430 1 1

C/O EVH INC ATTORNEYS _

Unit 4, Holwood Crescent, Holwood Park

La Lucia Ridge, Umhlanga, 4319

‘Tel:  +27 31 492 7971

Email: erik@evhine.co.za
Ref.. . - W2408/0005

TO:

THE REGISTRAR OF THE
ABOVE HONOURABLE COURT
DURBAN, KWAZULU-NATAL

AND TO:

SOUTH AFRICAN SUGAR ASSOCIATION

First Respondent

C/O GARLICKE & BOUSFIELD Service via email

Email: howard stephenson@gp co.za as per agreement
between the parties

AND TO:

S.A. SUGAR EXPORT CORPORATION

(PROPRIETARY) LIMITED

Second Respondent

170 Flanders Drive, Mount Edgecombe, 4300 Service via Sheriff

AND TO:
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MINISTER OF TRADE AND INDUSTRY
Third Respondent
77 Meintjies Street, Sunnyside, Pretoria

AND TO:

SOUTH AFRICAN SUGAR MILLERS'
ASSOCIATION NPC

Fourth Respondent

170 Fianders Drive, Mount Edgecombe, 4300
Tel: +27 31508 7300

Email: sasmal@sasa.org.za

AND TO:

SOUTH AFRICAN CANE GROWERS'
ASSOCIATION NPC

Fifth Respondent

170 Flanders Drive, Mount Edgecombe, 4300
Tel:  +27 31508 7200

Email: central@canegrowers.co.za

AND TO:

SOUTH AFRICAN FARMERS'
DEVELOPMENT ASSOCIATION NPC

Sixth Respondent -

170 Flanders Drive, Mount Edgecombe, 4300
Tel: +27 31 508 7283

Email: info@sa-fda.org.za

AND TO:
RCL FOODS SUGAR & MILLING
(PROPRIETARY} LIMITED
C/O WEBBER WENTZEL ATTORNEYS
Seventh Respondent
Email: prelisha.singh@webberwentzel.com /

lara kahn@webberwentzel.com /

iubumba kamukwarmba@webberwentzel.com

AND TO:

ILLOVO SUGAR (SOUTH AFRICA)
(PROPRIETARY} LIMITED

C/O COX YEATS ATTORNEYS
Eighth Respondent

Email. TScheepers@coxyeats.co.za /

LMapiki@coxyeats.co.za /

Service via Sheriff

Service via Sheriff

Service via Sheriff

Service via Sherif§

Service via email
as per agreement
between the parties

. Service_via emaii
as per agreement




JRodd@coxyeals.co.za

AND TO:

UMFOLOZI SUGAR MILL {PROPRIETARY]) LIMITED
Ninth Respondent

Comer Mill Road and Club Lane, Riverview,
KwaZutu-Natal 3930

AND TQ:

GLEDHOW SUGAR COMPANY
{(PROPRIETARY]) LIMITED

Tenth Respondent

1 Gledhow Mill Road, Kwa-Dukuza, Kwa-Dukuza
Kwa-Zuiu Natal, 4450

AND TO:

HARRY SIDNEY SPAIN N.G

Eleventh Respondent

Unit 2 Hertford, 747 Musgrave Road, Durban

 AND TO:

UCL COMPANY (PROPRIETARY) LIMITED

- {PROPRIETARY} LIMITED

Twelfth Respondent
16 Noodsberg Road, Dalton, KwaZulu-Nata!

AND TO:

ALL REGISTERED GROWERS
Thirteenth to Twenty-Three
Thousandth Respondents

AND TO:

THE AFFECTED PERSONS IN

THL'S BUSINESS RESCUE
Twenty-Three Thousand and First
Respondents and Further Respondents

9

between the parties

Service via Sheriff

Service via Sheriff

Service via Sherlff

Service via Sheriff

Substituted Service

_ Substituted_ Service
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ANNEXURE NOM1

NOTICE TO:
ALL REGISTERED GROWERS

ALL AFFECTED PERSON IN THE BUSINESS RESCUE OF TONGAAT HULETT
LIMITED {IN BUSINESS RESCUE) ("THL")

This notice is addressed to ali registered sugar cane growers, and to all affected
persons in the business rescue process of THL.

~Thig nctice is publigshed in this newspaper pursuant to an order granted by the High

Court of South Africa, KwalZulu Natal Local Division, Durban on
(BT banas 2023,

Take notice that the THL and its business rescue practitioners have brought an
application to the High Court of South Africa, KwaZuiu Natal Local Division, Durban
under case number LY LT £¢ ;%seekmg the following order -

1 Declaring that the third to fifth applicants ("the BRPs") are empowered to
suspend, for the duration of the business rescue proceedings, any obligation of
the first applicant {"THL") which arises under the Sugar Industry Agreement,

. 2000 ("the 8| Agreement”) alternatively any redistribution payment, and related

. levies and interest that become due in terms of clauses 183 and 184 of the

8l Agreement, and which would otherwise become due during the business
rescue proceedings;

2 Alternatively to paragraph 1 ahove and in the event that the Couri finds that the
obligations under the Agreement are not amenable {0 suspension -

2.1 declaring section 136(2){a}(i) of the Companies Act 71 of 2008
{*"Companies Act") unconstitutional and invalld insofar as its fails to
provide for the suspension of regulatory charges that become due during
business rescue proceedings; and

2.2 reading in the words “or regulalory regime” after the word "agreement”
in section 136(2)(a)(i) of the Companies Act;

3 Declaring that respondents are precluded, in terms of section 133 of the
Companies Act, from bringing legal proceedings, including enforcement action,
against THL in respect of any payments that are owing under the Sl Agreement;

4 Striking out or permanently staying the application instituied by RCL Foods
(Proprietary) Limited before the Sugar Industry Appeals Tribunal on about
31 March 2023;

5 Ordering RCL Foods (Proprietary) Limited to pay the applicants’ costs in
respect of the Sugar Appeals Tribunal appilcatlon and ' '
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6 Directing any party that opposes this application to pay the costs jointly and
severally, including the cost of three counsel where three counsel have been
employed.

Take notice further that THL and its business rescue practitioners have cited you as
respondents in the application. You are therefore entitied to (i} receive a copy of the
application, (ii) take independent legal advice and (ili) participate in the application.
Please contact THL and the business rescue practitioners attorneys, Werksmans
Attorneys, within fifteen (15} business days of publication of this notice, to obtain a
copy of the founding papers in the application, in electronic format, at no cost to
yourself.

Their details are:

Werksmans Attorneys

Ref. Trevor Boswell / Simone Gast

Tel: +27 11 835 8459/ +27 535 8131

Email: tbogwell@werksmans.com / sqast@werksmans.com

Should you elect to oppose the application, you may file notice of intention to oppose
the application by no later than , and your opposing days within fifteen (1 5)
business days after fi ling your notice of mtent;on to oppose

BRI
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' {N THE HIGH COURT OF SOUTH AFRICA

KWAZULU-NATAL LOCAL DIVISION, DURBAN

in the matter between:

TONGAAT HULETT LIMITED
(IN BUSINESS RESCUE)

TONGAAT HULETT SUGAR |
SOUTH AFRICA (PROPRIETARY) LIMITED
(IN BUSINESS RESCUE)

TREVOR JOHN MURGATROYD N.O.

PETRUS FRANCOIS VAN DEN STEEN N.O.

GERHARD CONRAD ALBERTYN N.O.
and
SOUTH AFRICAN SUGAR ASSOCIATION

S.A. SUGAR EXPORT CORPORATION
{PFROPRIETARY) LIMITED

MINISTER OF TRADE, INDUSTRY
AND COMPETITION

SOUTH AFRICAN SUGAR MILLERS'
ASSOCIATION NPC

SOUTH AFRICAN CANE GROWERS'
ASSOCIATION NPC

SOUTH AFRICAN FARMERS'
DEVELOPMENT ASSOCIATION NPC

RCL FOODS SUGAR & MILLING
(PROPRIETARY)} LIMITED

ILLOVO SUGAR (SOUTH AFRICA)
{PROPRIETARY) LIMITED

UMFOLOZI SUGAR MILL (PROPRIETARY) LIMITED

GLEDHOW SUGAR COMPANY
(PROPRIETARY) LIMITED

CASE NO

First Applicant

Second Applicant
Third Applicant
Fourth Applicant
Fifth Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent

Fifth Respondent

Sixth Respondent

~Seventh Resppndent

Eighth Respondent

" Ninth Respondent

- Tenth Respondent
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HARRY SIDNEY SPAIN N.O ' Eleventh Respondent

UCL COMPANY (PROPRfETARY) LIMITED

(PROPRIETARY) LIMITED Twelfth Respondent

ALL REGISTERED GROWERS Thirteenth to Twenty-Three
Thousandth Respondents

THE AFFECTED PERSONS IN Twenty-Three Thousand and First

THL'S BUSINESS RESCUE Respondents and Further Respondents

FOUNDING AFFIDAVIT

I, the undersigned,
PETRUS FRANCOIS VAN DEN STEEN
do hereby make oath and say -

1 | am an adult male, and a director of Metfis Stiategic Advisors (Proprietary)
Limited ("Metis"). Metis has its registered address situate at Jindal Africa

Building, 22 Kildoon Road, Bryanston, Johannesburg.

2 | am one of three jointly appointed business rescue practitioners of the first
appiicant, Tongaat Hulett Limited (in business rescue) ("THL"). |amauthorised
to depose to this affidavit in my capacity as such. For ease of reference, | refer

to the third applicant, the fifth applicant and myself collectively as "the BRPs".

3 The third and fifth applicants support this application, as appears from their

confirmatory affidavits attached hereto marked "FA1" and "FAZ2", respectively.




The facts contained in this affidavit are, unless the contrary appears from the

context, or relate {o a period prior to the BRPs' appointment, within my personal

knowledge and are, to the best of my betief, both true and correct.

Mr. David Evan Howells ("8r Howells") has been appointed by THL as the
Managing Director of Tongaal Hulett Sugar South Africa {Propriefary) Limited
("THSSA"). THSSA is THL's agent for all matters of and concerning T!-,il.'s
participation in the sugar industry pursuant to the conclusion of a written agency
agreement between THL and THSSA. Ultimately, all the rights and obligations
under the Sugar Industry Agreement dealt with more fully below are rights and

obligations of THL,

Prior to Mr Howells taking up the position above, he occupied the position of
Managing Director of lllovo Sugar {South Africa) (Proprietary) Limited ("lliovo
Sugar”) for a period of nine years. llovo Sugar is the eighth respendent in this
application. Mr Howelis has been engaged in the South African sugar industry
for approximately 28 years and is suitably qualified to confirm the facts in this

affidavit insofar as they refate to how the sugar industry operates.

In dealing with the factual content of this affidavit, | have relied on the advice

received from Mr Howells, whose confirmatary affidavit is a_ttached marked

IKFA3H.
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OVERVIEW OF THIS APPLICATION

10

11

On or about 27 October 2022, THL was placed into voluntary business rescue
foliowing a determination by THL's Boegrd of Directors ("the Board") that
although THL was financially distressed, there was a reasonable prospect that
it could be rescued. A copy of the THL's Board resolution ("the Board
Resoiution") in terms of section 128 of the Companies Act 71 of 2008
("Companies Act") and the notice and cenfirmation certificate for the
commencement of the business rescue proceed ings are attached as "FA4" and

"FAS" respectively.

The third applicant, fifth applicant and [ were appointed as THL'S joint business
rescue practitioners in terms of the Board resolution (I refer to the third
applicant, fifth applicant and myself collectively as "the BRPs"). A copy of our

notice of appointment is annexed as "FAB".

| understand that one of the purposes which the Companies Act strives to
achieve is to provide for the efficient rescus and recovery of financially
distressed companies, in & manner that balances the rights and interésts of all

relevant stakeholders.

The purpose of business rescue is to aid a financially distressed company {o

maximise the likelihcod of the company continuing its existence on a solvent
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basis for the benefit of the company, its shareholders, its employees, and its

creditors.

Stated differently, the purpose of business rescue is to facilitate the

| rehabilitation of a company that is financially distressed by creating a protective

environment within which the company can develop and implement (if approved
by creditors) a plan that will restructure its affairs, the business, property, debt
and other fiabilities, and equity in a manner that maximises the likelihood of the

company centinuing in existence on a solvent hasis, or, if that is not possible,

-result in a better return to its creditors or shareholders than would otherwise

result from the immediate liquidation of the company. That protection is created

primarily through -

a moratorium on legal proceedings being brought against the company

in terms of section 133 of the Companies Act;

the suspension and/or cancellation of the company's obligations, at the
behest of the BRPs, in terms of section 136(2) of the Companies

Act: and

empowering the BRPs to investigate the company's affairs, consult with

affected persons, and to prepare a business rescue plan which, if'

adopted, ought to ensure its recovery and allow for payment to be made

to ifs creditors.
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To that end, since our appointment, the BRPs have been managing THL's
affairs, investigating its potential to be rescued, and preparing a proposed

business rescue plan.

THL s in financial distress. Its rescue is being investigated. At present, THL
has approximately 1,000 creditors, with cumulative proved claims aggregating

to approximately R10 .4 bilfion.

Of those proved claims, 15 are secured and aggregate to a cumulative amount
of R8 billion. All THL's assets are encumbered: the IDC hag taken cession of
its bank accounts and debts, and its remaining secured creditors hold security

over all its remaining assets.

A substantial proportion of THL's debts — currently aggregating to

approximately R1,423 billion — is owed to the first respondent ("SASA"), having

-arisen pursuant to the Sugar Industry Agreement, 2000 ("the St Agreement")

of which R1,002 billion has become due during the business rescue

proceedings. | describe those payments obligations in detail below.
A copy of the Si Agreement is attached marked "FAT".
Plainly put, THL does not have the cash flow to discharge all its payment

obligations; however, for the reasons set out below, the BRPs _r_easonably

believe that THL is capable of being rescued.

¥
P
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18 |\ THL is ordered to immediately pay the amounts that have become due
(subsequent to THL having entered business rescue) under the SI Agreement,
the prospect of THL's rescue would be undermined which would be

catastrophic for THL and all affected persons. THL's affected persons include -

18.1 their current creditors, which include, infer affa, its lenders,
post-commencement financiers, and trade creditors which inciude, but

are not limited to their supplying growers - a large percentage of which

are black small-scale growers;

18.2 THL shareholders;
18.3  a number of trade unions dealt with through the Sugar Millers and
Refiners Employers Association (SMREA) in a collective bargaining

council arrangerment; and

19.4 . approximately 2,500 employees.

20  Also affected will be the South African sugar industry generally, a number of
industrial sugar customers, household sugar and sweetener consumers, a
muifitude of service industries who service the entire sugar supply chain, the

entire KwaZuiu-Natal Province and, indeed, the South African public.

21 In order to ternporarily insulate THL from onerous obligations that would prevent

it from being rescued, on or about 24 February 2023, the BRPs dete,rmingd to

!




22

23

24

25

19

suspend afl of THL's payments obligations arising under the S| Agreement for
the duration of the business rescue proceedings in terms of seclion 136(2) of

the Companies Act.

A copy of the BRPs notice of suspension is attached as "FAS".

| am advised that the BRPs were empowered o suspend THL's obligations
arising from the S| Agreement pursuant to section 136(2)(a) of the Companies

Act.

The Sl Agreement is an agréement for the purposes of that provision, and it
empowers the BRPs to suspend the onerous obligations that arise under the
Si'Agreement {(which are detrimental to the rescue of THL and prejudicial to its

stakeholders) for the duration of the business rescue proceedings.

The Gompanies Act contemplates that obligations arising under an agreement
io which the company was a party at the commencement of the business
rescue proceedings may be suspended by the business rescue practitiocner. 1t
is clear from the definition of "agreement', as read together with
section 136(2){a)' of the Companies Act, that the Legislature must have
intended to empower a business rescue practitioner to suspend any obligation

that, if not otherwise, suspended, would make it impossible fo rescue the

company. This would defeat the entire purpose of Chapter 6 of the Companies

Act.




26 Section 7(k) of the Companies Act stipulates that the purpose of the Companies

Act (which inciudes Chapter 6 thereof} is, inter alia, to -

"provide for the efficient rescue and recovery of financially distressed
companies, in a manner that balances the rights and interests of all
relevant stakeholders",

which supports the conclusion that in amending the Companies Act in 2011 to
. include Chapter 6, the Legistature must have contemplated that agreements,
L7y : :

such as the SI Agreement, were capable of suspension by business rescue

practitioners.

27 SASA is, in any event, precluded from bringing a claim to enforce payments of
the amounts owing under the SI Agreement for the duration of the business

rescue, in terms of section 133 of the Companies Act.

28 SASA has disputed both the BRPS' entitlement fo suspend payment obligations
under the S] Agreement, and the preciusion on its instituting legal process o

enforce payment. SASA contends that the Si Agreement is wholly regulatory

in nature, and consequently does not qualify as an agreement for the purpbses
of section 136(2}(a) of the Companies Act. SASA also contends that any
proceedings it brings to enforce payment will constitute proceedings brought by
a regulatory autheority in the execution of its duties, within the meaning of
section 133(1)(f} of the Companies Act. The applicants dispute both these

conteniions.
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As appears from what is set out below, SASA has issued a letter of demand,
and reserved its right to bring enforcement proceedings to compel THL to make

payment fo if.

There is claa'rfy a dispute between the BRPs and SASA as to the application of
sections 136(2)(a) and 133(1){) of the Companies Act in respect of ‘the
obligations that arise under the Si Agreement. it is in the interests of justice
(and of THL and its affected persons) that the appropriate'declaratory rélief be
granted, as to the BRPs powers to suspend THL's payment obligations arising
under the S| Agreement, and SASA's ability to enforce payment of those

obligations.

In the event that the above Honourable Court finds that the Sl Agreement is a
regulatory obligation that does not qualify as an agreement which is capable of
suspension under section 136(2){a) of the Companies Act, then the applicants
contend that section 136{2)a) of the Companies Act is under-inclusive and
accordingly irrational and unconstitutional to the exlent that it does not apply fo
payment obligations in ferms of a regulatory regime or by virtue of statutorily

imposed obligations.

Unless the BRPs have the power to suspend payment obligations of this nature,

‘Chapter 6 of the Companies Act will be rendered incapable of achieving the

very object of business rescue in highly reguiated industries like the South

African sugar industry.




33 To this extent, section 136(2)(a) of the Companies Act is unconstitutional and

invalid.
PURPOSE OF THIS APPLICATION

34  This application is brought primarily to secure the deciaratory or alternative

constitutional relief set out above.

{ 35  The South African sugar industry, and the Minister of Trade, Industry and
- Competition, have an interest in that relief, and must be joined in the
application, as must all affected persons to THL's business rescue. Given the
sheer number of sugar industry participants and affected persons, they cannot
all be personally cited and served. The applicants accordingly seek an order for
substituted service in respect of those interested parties, in Part A of the notice

of motion.

36 In addition, the seventb respondent ("RCL. Foods"), has instituted

impermissible and fatally defective proceedings before the Sugar Industry

A, S ST
A S,
st S

Appeals Tribunal seeking declaratory relief ("RCL Foods' application”). The
eighth respondent, llovo Sugar, has (through its attorneys, Cox Yeats)

indicated its infention to support RCL Foods in those proceedings.

37 RCL Foods' application is brought in contravention of section 133 of the

Companies Act, and for, infer alia, that reason, is incompetent and

impermissible. The ap_plican_ts therefore seek an order striking RC_L Foqu'




application; alternatively permanently staying RCL Foods' application and

directing RCL Foods o pay the applicants’ costs in relation thereto.

PARTIES TO THiS APPLICATION

'(i) The applicants

38  The first applicant is TONGAAT HULETT LIMITED (IN BUSINESS RESCUE),

¢ “ a public company duly incorpo_ratea and registered in accordance with the
company Jlaws of South Africa, with registration number 1892/000610/086,

currently in business rescue. THL's registered address is at Amanzimnyama

Hill Road, Tongaat, KwaZulu-Natal.

3%  The second applicant is TONGAAT HULETT SUGAR SOUTH AFRICA
(PROPRIETARY) LIMITED (IN BUSINESS RESCUE), a public company duly
incorporated and registered in accordance with the company laws of South
Africa, with registration number 1865/000565/06, currently in business rescue.

THSSA's registered address is at Amanzimnyama Hill Road, Tongaat,

KwaZulu-Natal. THSSA is a wholly owned subsidiary of THL, and as set out
above, has been appointed as THL's agent to deal with all matters of and
concerning the South African sugar industry pursuant to the conclusion of a

‘written agency agreement between THSSA and THL,

40  The third applicant is TREVOR JOHN MURGATROYD N.O., an aduit male

director of Metis with his business address at Jindal A{rk;a B.ujld:ing., 22 Kildoon




Road, Bryanston, Johannesburg. Mr Murgatroyd is also a duly appointed joint

business rescue pracfitioner of THL.

41 | am the fourth applicant {in my capacity as a duly appointed joint business

rescue practitioner of THL).

42 The fifth applicant is GERHARD CONRAD ALBERTYN N.Q., an adult male

contractor of Metis with his business address at Jindal Africa Building,

({_ - 22 Kildoon Road, Bryanston, Johannesburg. Mr Albertyn is also a duly

appointed joint business rescue practitioner of THL.
(i) Therespondents

43  The first respondent is the SOUTH AFRICAN SUGAR ASSOCIATION
("SASA"}, a juristic entity incorporated and constituted in terms of section 2 of
the Sugar Act 9 of 1978 ("the Sugar Act”). SASA’s prinéipal piace of business
is located within the jurisdiction of the above Honourable Court at Kwa-Shukela,

170 Flanders Drive, Mount Edgecombe, KwaZulu Natat, 4300.

44 The second respondent is S.A. SUGAR EXPORT CORPORATION
(PROPRIETARY) LIMITED ("Sasexcor"), a company duly registered in terms
of the Company Laws of the Republic of South Africa with registration
number 1967/00008/07. Sasexcor's registered address is situated within the

jurisdiction of the above Honourable Court at 170 Flanders Drive, Mount

| Edgecombe, KwaZuiu Natal South Africa.

%
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45  The third respondent is the MINISTER OF TRADE, INDUSTRY AND
COMPETITION ("The Minister"), the executive authority responsible for
administering the Sugar Act, including by determining the ferms of the
Sl Agreement in terms of section 4, as well as the Companies Act. The.
Minister's address for service is 77 Meintjies Street, Sunnyside, Pretoria,
Gauteng. The Minister is joined in this application pursuant to Rule 10A of the
Uniform Rules of Court.

48 The fourth respondent ‘is SOUTH AFRICAN SUGAR MILLERS'
ASSOCIATION NPC ("SASMA"). SASMA's principal place of business is
located within the jurisdiction of the above Honourable Court at Kwa-Shukeia,
170 Flanders Drive, Mount Edgecombe, KwaZulu Natal, 4300. Al domestic
millers and refiners are required to be members of SASMA, and it {i.e. SASMA)
represenis all domestic millers and refiners in indusfry engagements,
negotiations, agreements, and arrangements, including when it particlpates in

SASA matters.

47  The fifth respondent is the SOUTH AFRICAN CANE GROWERS'
ASSOCIATION NPC ("SACGA"). SACGA's principal place of business is
located within the jurisdiction of the above Honourable Court at Kwa-Shukela,

170 Flanders Drive, Mount Edgecombe, KwaZulu Nataj, 4300,

48  The sixth respondent is the SOUTH AFRICAN FARMERS' DEVELOPMENT

ASSOCIATION NPC (‘SAFDA"). SAFDA's principal place of business is
_\\U
(,\

I
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located within the jurisdiction of the above Honourable Court at Kwa-Shukela,

170 Fianders Drive, Mount Edgecombe, KwaZulu Natal, 4300.

All domestic sugarcane grbwers are obliged to be members of either SACGA
or SAFDA, and they fepresent the growers in industry engagements,
negotiations, agreements, and arrangements, including when they participate

in SASA.

In terms of the SASA Constitution (as amended), SACGA and SAFDA have
equal representation on SASA. For ease of reference | refer to SACGA and

SAFDA collectively as "the Growers’ Section”.

As the industry representatives, the Growers' Section are parties to the
Sl Agreement and the arrangements to which the S! Agreement gives effect,
which means the Growers' Section has a direct and material interest in the
declaratory and alternative constitutionéi relief sought by the applicants in this

application.

The seventh respondent is RCL FOODS GSUGAR & MILLING
(PROPRIETARY) LIMITED, a private company duly incorporated and
registered in accordance with the laws of South Africa under registration
number 1947/026583/07. RCL Foods' registered address is within the

jurisdiction of the above Honourable Court at 10 The Boulevard, Westway

Office Park, Westville, Kwa-Zulu N_ai_at, 3629.
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RCL Foods is joined in this application because the applicants impugn the

comipetence of RCL Foods' application, and for such interest as it has in the

interpretation and application of the Si Agreement.

The eighth respondent is ILLOVO SUGAR (SOUTH AFRICA}
(PR_OPRIETARY) LIMITED ("llovo Sugar”), a private company duly
incorporated and registered in accordance with the laws of South Africa under
regist.ration number 1915/000879/07. lflove Sugar's registered address is
within the jurisdiction of the above Honourable Court at 1 Nokwe Avenue,
Ridgeside, Umhlanga Ridge, Kwa-Zulu Natal, 4320. llovo Sugar is joined for
such interest as it may have, given that it is, through SASMA, a party to the
Si Agreement, as well as in light of its recordal that it intended to participate in

RCL Foods' application.

The ninth respondent is UMFOLOZ! SUGAR MILL (PROPRIETARY) LIMITED
("Umfolozi Sugar"}, a private company duly incorporated and registered in
accordance with the laws of South Africa . under registration

number 2008/012011/07. Umfolozo Sugar's registered address is within the

jurisdiction of the above Honourable Court at Corner Mill Road and Club Lane,

Riverview, KwaZulu-Natal 3830. |t is joined for such interest as it may have,

given that it is, through SASMA, a party to the 81 Agreement.

The tenth respondent is GLEDHOW SUGAR COMPANY (PROPRIETARY)

LIMITED {IN BUSINESS RESCUE) ("Gledhow Sugar"}, & private company duly

incorporated and registered in accordance with the laws of South Afr__ica u_nc_ier _
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registration number 2008/029/123/07. Gledhow Sugar's registered address is
within the jurisdiction of the above Honourable Court at 1 Gledhow Milt Road,
Kwa-Dukuza, Kwa-Dukuza, Kwa-Zulu Natal, 4450. 1 is joinied for such interest

as it may have, given that it is, through SASMA, a party to the 8| Agreement.

The eleventh respondent is HARRY SIDNEY SPAIN N.O ('Mr S‘pain"_), an adult
male business rescue practitioner with identity number 4405105013087 wit:h
residential address within the jurisdiction of the above Honourable Court at
Unit 2 Hertford, 747 Musgrave Road, Durban. Mr Spain is the duly appointed

business rescue practiioner of Gledhow Sugar.

The twelfth respondent is UCL COMPANY (PROPRIETARY) LIMITED
("UCL"}, a private company duly incorporated and registered in accerdance with
the laws of South Africa under registration number 2005/017711/07. UCL's
registerad address is within the jurisdiction of the above Honourable Court af
16 Noodsberg Road, Dalton, KwaZulu-Natal. It is joined for such interest as it

may have, given that it is, through SASMA, a parly to the S| Agreement.

The thirteenth to twenty-three thousandth respondents are the members of
SACGA and SAFDA who comprise ail of the registered sugar cane growers.
They have an interest in these proceedings as parties to the SI Agreement.
Given their number, it is not feasible to individually cite and serve each of the

growers, and they will be served by way of substituted service in the event that

this Honourable Court so directs. .
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The twenty-three thousand and first respondent and further respondents are
the affected persons in THL's business rescue. They are entitled to be joined
in this application pursuant to the provisions of section 128 of the Companies'
Act, as read together with sections 144(3)(b) and (f), 145(1)}(a).{t) and (c),

145(2)(a) and 146(a},(b).(c) and (d} of the Companies Act. They are also joined

‘because itwill affect the conduct (and, possibly, the outcome}) of THL's business

rescue. Again, they are too numerous to cite and serve individually, and

substituted service is sought in respect of them,

As appears from what is set out above, the applicants seek costs against RCL
Foods in respect of RCL Foods' application. No other costs will be sought
against the respondents in this application except to the extent that such

respondents oppose this application.

THE CONTEXT IN WHICH THIS APPLICATION ARISES

62

63

64

At its core, this is an application in relation to and concerning THL's business

rescue.
THL is the oldest sugar milling company in Scuth Africa and has operated for
more than 100 years in this sector, Its oldest mill, the Maidstone Mill, was

estabiished in 1803 and has operated continuously since then.

Today, in South Africa, THL owns and operates three sugar mills (a fourth has

- recently closed), one standalone central refinery, an animal feeds plant, and
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65.1

65.2

30
agriculfural estates,. and it trades with.the market leading "Huleff's” Sugar and
"Voermol' Animal Feeds brands. THL’s production facilities in South Africa,
Zimbabwe and Mozambique have the capacity to crush approximately
12,7 million tons of sugarcane {the majority of which is provided by third-party
growers), and to produce 1,5 million tons of raw sugar, 750,000 tons of refined
sugar, 400,000 tons of animal feed and 40 mi!ﬁon litres of ethanol {in

Zimbabwe)} annually.

THL is a mainstay of the South African sugar industry, and a major contributor
to the economic and socic-econemic development of KwaZulu-Natal and South

Africa. In amplification -

although THL's production share of the South African industry has
declined slightly in recent years, it remains a major industry player,
producing between 25% and 27% of the volume of sugar produced
domestically per Qear. Together with RCL Foods and lflove Sugar, THL
is one of the three major sugar producers in South Africa and is by far
the industry's major producer of refined sugar, producing in excess

of 40% currently of the industry's requirements at THL's central refinery;

THL's refining facility is used not only for its own production, but also at
times utilised through bilateral agreements with other millers such as
lliovo Sugar pursuant to refining tolling agreements. This serves these
millers not only to supply their customer base, but crucially ensures that

the South African industty is able o supply the needs of the local market




and that the industry is not forced to export greater volumes of low-priced

raw sugar onto the world market at a loss to the industry;

| 65.3 THL employs thousands of people in South Africa, Zimbabwe,
Botswana, and Mozambique and is one of the largest employers in
KwaZulu-Natal. At the peak of the sugar season, THL's operations
directly employ more than 23,000 people and creates more than 185,000

employment opportunities;

/w
L

65.4 THL sources the majority of its sugarcane from independent farmers,
providing a livelihood fo more than 21,000 farmers. In this regard, more
than 15,000 of such independent farmers are small-scale farmers and
co-operatives. THL has a transformation partnership with Uzinzo Sugar
Farming. Mr Howelis has advised me that this is the {argest black-owned

grower in the South African sugar industry;

65.5 THL has been, and still remains, a major contributor to the economic and

socio-economic development of KwaZulu-Natal and South Africa. 1t has

been estimated, in an independent assessment of THL's economic
foofprint (an extract of which is attached as "FA9"), that during the 2021
financial year, an additional approximately R28.8 billion of output was
| produced within the South African economy arising from THL's trading
activities, contributing approximately R11.Q bilion to the GDP of the

country (based on direct, indirect, and induced impacis); and

L




65.6

66

87

68

32

through its Socio-economic Development programme, THL has invested
approximately R100 million in health-related activities, more than
R&0 million in COVID-19 initiatives above and beyond the healthcare
| investment, R5.5 million towards environmental and sustainability

programmes and R6.8 million in education initiatives.

THL's inability to be rescued wotuld be calamitous to the Seuth African sugar
industry and would have serious ramifications for the economy of

KwaZulu-Natat and nationaily.
THL's business rescue

Despite its history and operational strength, THL has fallen on hard times. Its

financial challenges arise from a combination of factors.

On the one hand, THL faces ongoing financial difficulties endemic to the sugar
industry. In this regard, the domestic sugar industry is under constant threat of
dumping by cheaper sugar impoits. Moreover, the indusiry has suffered from
the impact of droughts and, recently, has suffered the negative impact of a

reduction of consumption of sugar pursuant to the infroduction of the__Health_

Promotion Levy (otherwise known as Sugar Tax).
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698 in addition -

69.1 the participants in the sugar industry have entered into a co-op_eraﬁve
atrangement to protect, maximise, and sustain the doniesti;: sugar
industry by entering into the Sl Agreement. 1 refer to this as “the
revenue sharing arrangement” and | describe it in detail beloﬂ. in
essence, the fevénue sharing arrangement entails mi!lers' and refiners

maximising their sugar productibn and sales into the domestic market

=

S | (so as to maintain the volumes of cane that they buy and process, their
production levels, and protect the employment associated with both).
That invarably results in a supply of sugar that exceeds domesiic
demand - with the result that excess supply must be sold into the export
market at a loss. By agreement among the sugar induétry participants
and government, and in order to protect the viability of each of them,
millers maximise their sales into the domestic market but
overwhelmingly only receive the benefit of such sales in proportion to the

volume of the total product that they produce; and

6G.2 whilst this is good for the sust_ainabiiity of the industry as a whole, THL
is disadvantaged by this arrangement - due to the large production
capacity of its refinery and the strength of its brand, it refines and sells
in excess of 40% of the refined white sugar purchased in the domestic
market, but ft is only entitied to the refain the proceeds of those sales

according to the proportion of total sugar products it is responsible for

producing across the whole industry (about 27%}). THL therefore pays

b
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a substantial proportion of its refined white sugar proceeds over to SASA
for redistribution to other competitor millers who have sold less than their
production share. Refined white sugar is. the most expensive sold
domestically when -compared to the categories of brown sugar and

molasses.

THL - has also experienced financial challenges within its business.
During 2018, THL (with the assistance of PriceWaterhouseCoopers) uncovered
certain detrimental practices undertaken under ifs previous management which
resulted in re-statements to its published financial statements. In this regard,
proceedings have been instituted against certain erstwhile members of THL's
Board (which proceedings remain ongoing) as well as its erstwhile auditors,

Deloitte & Touche (which have become settled).

To alleviate its precarious ﬁnénciai position, THL embarked on a turnaround
strategy and engaged in negotiations with its South African and Mozambican
lenders, with the aim of reducing its high levels of debt to sustainable levels.
Among others, a consortium of South African lenders ("the SA Lenders")

extended THL credit, with debt repayments due according to set milestones.

However, the COVID-19 pandemic and the July 2021 riots (which were
concentrated in KwaZulu-Natal) placed significant pressure on THL's ability to
meet the debt repayment milestones set by the SA Lenders. To address this,

THL entered into a series of debt refinancing arrangements (“refinancing

arrahgements“) with the SA Lenders in December 2021. Those refinancing
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arrangemenis set a deadline (31 March 2022) by which date THL had to raise
funding by way of an equity capital raise. If THL failed to meet this deadline, it
was required to embark on a process that would ultimately lead to the sale of

its core sugar assets.

THL's Board determined that the disposal of THL's sugar businesses to fund
debt repayment would be to the major detriment of its employees, s‘harehoiders,
and other stakeholders, and would, in effect, reduce a significant income
producing trading company to a landholding company. At that stage, the THL
Board considered that the only prudent means of reducing debt owing to the

SA Lenders to sustainable levels was through an equity capital raise.

On 18 January 2022, THL's shareholders voted in favour of the resolutions
necessary to proceed with a rights offer of up to R4 billion underwritten by a
third party, including the waiver of the requirement for such third party to make
a formal offer for all of TH L’§ shares in terms of the Companies Act. Forreasons
irrelevant o an adjudication of this application, the rights offer was

unsuccessful.

While the rights offer was on hold, THL was again faced with negative
unforeseen events that placed further pressure on liquidity, including the
Aprit 2022 floods in KwaZulu-Natal and. the Russia-Ukraine war. The war
between Russia and Ukraine has resulted in significant cost increases_in

commodities and raw materials such as coal, fertiliser, and urea.
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76  The challenges described above meant that THL's cash flow performance on
31 March 2022 was considerably worse than had been forecast as part of the

debt refinance. Consequently, a shorffall of approximately R1.5 billion emerged

in THU's debt facilities available to fund its peak working capital funding

requirement necessary to complete the 2023 financial year.

77  In the light of what is set out above, THL's Board determined that THL was

financially distressed as contemplated in section 128 ofthe Companies Aci. On

¢ 26 October 2022, the Board resolved to commence with voluntary business
rescue proceedings for THL in ferms of section 129 of the Companies Act.

THL's Board did so because it was, and remains, of the considered opinion that

there is a reasonable prospect of rescuing THL through the business rescue

proceedings..

78  The business rescue filing was lodged with CIPC on 27 October 2022 and the
business rescue proceedings commenced on the same date. | have already
attached a copy of the Board resolution, the notice and confirmation certificate

for the commencement of the business rescue proceedings, as well as the

céﬂificate of the BRPs' appointments on 27 Ccfober 2022,
{ii) The purpose and effect of business rescue

79  Prior to the 2011 amendment of the Companies Act and the introduction of the

provisions of Chapter 6, the only option available for creditors and stakeholders

of financially distressed companies was to make application for the liquidation
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or judicial management of the company concerned in the hope that they would

(at least) enjoy a pariial recovery of debts owing by the company.

The business rescue provisions were introduced as a8 mechanism to allow a
financially distressed company “breathing room" to restructure its affairs whilst

continuing to frade, in the hope of enabiing i fo rehabilitate itself.

When successful, business rescue can ensure the survival of the company in

question and, in tufn, the survival of the commercial relationship between the

company and its creditors, as well as the preservation of jobs that the company

provides. Even where the company is ultimately unable to trade out of its
financial distress and continue on a solvent basis, business rescue may result
in a better return for its creditors and shareheclders than if that company was

immediately liquidated.

The purpose of business rescue is fo afford the company a protective
environment during the business rescue proceedings, in which to consult on
and develop a business rescue plan which, if approved, can be implemenied to
achieve a financial restructuring, intended to improve the company's ﬁnanciai
position to attempt to avoid liquidation and ultimately continue to trade as a
going concern. If this objective cannot be achieved and the company cannot
be resfored to solvency, entering business rescue is then aimed at providing a

better return for creditors and employees than would otherwise be yielded if the

.

company was immediately placed into fiquidation.




83  Certain features of business rescue are essential to its object (as is clear from

the definition of business rescue contained in section 128(b) of the Companies

Act). iIn this regard -

831 the company must be placed under the femporary supervision and
management of one or more registered business rescue practitioners.
These business rescue praclitioners oversee the company during

rescue, and have full management controf of the company, in terms of

3ot
4
o

section 140 of the Companies Act. Essentially, business rescue

practitioners step into the shoes of the company's board;

83.2 in business rescue a protective environment is created and is achieved

through a series of provisions, including the following -

83.2.1 sectionn 133 of the Companies Act which creates a general
moratorium on legal proceedings and enforcement action against
a company in business rescue, or any property belonging to it or

in its lawful possession, Subject to certain stipulated exceptions,

section 133 precludes any legal proceedings being commenced
or proceeded with in any forum for the duration of the business

rescue process,;

83.2.2 section 134(c) of the Companies Act, which provides that no

‘person may exercise any rights in respect of property in the lawfu
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83.2.3

83.2.4

possession of the company, except {o the extent its business

rescue practitioners consent in writing thereto;

-seCt_ion 135(1) of the Companies Act which protects employees

by providing for remuneration, reimbursemeant for expenses and
any other money relating to employment that becomes due and
payable during the business rescue process, to be treated as
_post—comm'encement finance and repaid only at the end of the

business rescue process,

section 136(2) of the Companies Act which empowers the
business rescue practitioners entirely, partially or conditionally to
suspend, or with the leave of the court cancel, any obiigation of
the company that arises under an agreement to which the
company was a party at the commencement of the business
rescue proceedings and which would otherwise become due
during the course of those proceedings (with the legislated
exception of employment contracts and agreements fo which
section 354 and 35B of the Inscivency Act would have applied if
the company had been liquidated). An "agreement” is defined
widely in section 1 of the Companies Act fo include "a coniract, or

an arrangement or understanding between or among two or more

parties that purports to create rights and obfigations between or

among those parties" (emphasis added);
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83.2.5 section 137 of the Companies Act which stipulates that any
alteration in the classification or status of any issued securities of
a company (other than by way of transter in the ordinary course
of business) is invalid unless a court directs otherwise, or it is

cortemplated in an approved business rescue plan; and

833 . if the business rescue practitioners believe that there is a reasonable
£ prbspect that the company ca;w be resci;ed, the business rescue
praclitioners must prepare and propose a business réscue plan for
consideration and adoption by the company's creditors (and, if
applicable, the company's shareholders) and any other holders of a
voting interest. This plan is required to specify the basis upon which the
devbt of the company is to be repaid and/or the extent to which debts wilt
become unenforceable and plof the course for rescuing the company by
achieving the goals set out in section 128(1)(b) of the Companies Act.
Once published by the business rescue practitioners, the plan is put to

a vote to ensure that affected persons (especially creditors) are

permitied to participate in the future of the company and its ability to

continue {rading.

84 | pause to highlight that the protective environment that Chapter 6 imposes is
necessarily far reaching. This environment is infended to afford the business
rescue practitioners the broadest possible scope to restructure and rescue the

company and secure the economic benefits that the company creates,
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(i} The suspension of THL's obligations under the Sl Agreement

85 THL has a number of payment obligations that have become due in ferms of -

the 8i Agreement following it {i.e. THL) having commenced business rescue.
A dispute has arisen between the applicants and SASA as to whether those
obligations may be suspended under section 136(2)(a} of the Companies Act
and/or whether enforcement proceedings in respect of their payment is

' precluded by section 133 of the Companies Act.
86  Those disputes.turnon -

86.1 whether the Sl Agreement is an agreement within the meaning of
section 136(2)(a) of the Companies Act, as read together with the
definition of "agreement” in section 1 thereof. In other words, whether
the 8lAgreement constilutes a “contract, or an 'arrangement or
understanding between or among two or more parties that purports to

create rights and obligations befween or among those parties™; and

86.2 whether, in seeking payment of the amounts owing under the
S| Agreement, SASA acts "in the execution of ... duties” as a "regulatory

authority”, within the meaning of section 133(1)(f) of the Companies Act.

87 To address those issues, | turn to describe the South African sugar industry,

and the revenue sharing arrangement that underpins the S1 Agreement.

N
X
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THE SOUTH AFRICAN SUGAR INDUSTRY

‘88

89

90

90.1

The South African sugar industry is one of the world's leading cost competitive
producers of high-guality sugar, rarikﬁng regularly in the top quartile of the
approximately 120 sugar-producing countries'. The sugar industry also makes
a-crucial contribution to the national ecﬁnomy, to sustainabie development, and

fo employment, particularly in rural areas.

The sugar industry produces an average of two million tons of sugar per
season, 75% of which, on average, is marketed within the Southern African
Customs Union. The annual direct income generated by the sugar industry is

estimated to be in excess of R18 billion.

Whilst the sugar industry accounts for only 0.84% of the South Africa's gross

domestic product, its socio-economic development has a dispropertionately

large impact, particufarly on rurat areas and rural development. This is because

of where the sugar industry operafes. In this regard -

' sugarcane grows in the rural regions of KwaZulu-Natai, as well as in
parts of Mpumalanga. In 2019 the'sugarcane growers were estimated to
be farming an area in excess of 370 000 hectares in rural KwaZulu-Natal
and Mpumalanga. Svugarcane comprises almost 50% of field crop gross
farming income across KwaZulu-Natal and Mpumalang{a. and is a

strategic crop for both provinces;
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50.2 due io the bulky nafure of sugarcane and its need to be processed
rapidly after harvesting to preserve its sucrose content, sugar mills are
ideally situated close to the cane supply (ie sugar processing plants are
established in close proximity to the sugarcane growing operations, also
predominant!y in rural and deep r_ura! areas). Sugar mills result in
significant socio-economic devéiopment for these érea's‘ creating
employment and access t¢ income generating opportunities and the

f development of rural infrastructure, fransport, and telecommunication

networks; and

90.3 the sugarcane farms and sugar mills, in most cases, form the backbone
of the nearest rural town and are major contributors to the development
of secondary economic aclivily, services and infrastructure that

otherwise would be absent.

91 The South African sugar industry creates approximately 85,000 direct jobs and

an estimated 350,000 indirect jobs, primarily in rural and deep rural areas with

scan! job. opportunities and limited economic activity. The employment created

through the industry represents 11% of the national total agricultural workforce.

g2  Cumulatively, approximately 1,000,000 South Africans (or 2% of the total
population) depend on the sugar industry to earn a living and support their

families and broader communities. For every 1,000 hectares converted for




sugarcane operations or farming, 133 permanent jobs and 210 seascnal jobs

are created.,

93  Sustaining the sugar industry, and its production levels, is thus a matter of both

social and economic importance, nationatly.

() The structure of the industry

94 The sugar industry currently comprises -

94.1 ‘approximately 23,000 registered sugarcane growers (of which
approximately 20,700 are small-scale growers and 1,125 are large scale

growers); and

94.2 six milling companies, which are THL, lllovo Sugar, RCL Foods (which
all own three mills), and Gledhow Sugar, Umfolozi Sugar and UCL

(which own one mill each). THL, lliovo Sugar, RCL Foods and Gledhow

Sugar operate as millers and refiners whilst the other two millers do not

oWn a refinery. All refiners in the industry are also sugar millers.

85 Al growers must beiong to one or other of the two growers® associations, and
the millers must all belong to SASMA. The growers' and millers' associations

interact with one another through SASA Council.
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(i}. SASA

96

87

871

97.2

SASA is a juristic person established in terms of section 2 of the Sugar Act and
is governed by SASA's constitution, attached as "FA10", as amended in 2018
as per the nofice attached as "FA11.” and in 2020 as per the notice attached
as "FA12". Such amendments were adopted, after extensive engagement as
between government, the millers, and growers, to facilitate the inclusion of

SAFDA in SASA and in industry engagements more generally. Prior to that

* point, all growers were required to be members of SACGA which exclusively

represented the growers' interests in industry engagements.

SASA operates as an ind ustry association through which industry paricipants

engage with one another and with government. In amplification, -

SASA is made up of SASMA {which represents millers and refiners and
is referred to as the Millers' Sectien), and SACGA and SAFDA {which
between them represent all growers and which are referred to as the
Growers' Section). The Millers' and the Growers' Sections each select
18 SASA delegates, for a total of 36 delegates across the industry -

(clause 2 of the Constitution);

the 36 SASA delegates meet annually to appoint the SASA councillors

who make up its Council;




97.3. .the Council administers SASA’s affairs. It comprises a chairperson, three
vice chairpersons.and 20 counciliors, ten of whom are nominated by the
Millers' Section and ten of whom are nominated by the Growers'

Section; and

97.4 questions arising at any meeting of the Council are determined by a
majority present at a quorate meeting, but such majority must include

votes from both the Millers’ and the Growers' Sections, and the votes by

the Growers Section must include votes by delegales appointed by each
of the Growers' Associations (SACGA and SAFDA). It means that any
Council determination must have the buy-in of representatives from each

section of the industry.

98 SASA is thus constituted as an industry forum through which industry
paficipants can negotiate, engage, and agree on matters relevant fo the sugar
industry. SASA’s objects are to carry out all functions assigned to it by Council,

‘the Sugar Act or the S| Agreement, and include to promote, foster, regulate, co-

ordinate and assist with the production, storage, transport, handling, and sale

of sugar industry products.
(i)  The Sf Agreement

Q9 The Minister has, in terms of section 4 of the Sugar Act, and after extensive

consultation and negotiation with SASA and industry stakeholders,

"determined” the terms of the Sl Agreement which provides for matters relating




100

101

102

103

to the sugar industry and which “creates rights and obligations befween or

among" growers, millers and refiners in the sugar industry, and SASA,

Although the Minister has the power fo "detenmine" the terms of the Si

Agreement under the Sugar Act, this has always been affer the industry

_._stakeholders having in fact first agreed those terms.

In practice, proposed changes to the Sl Agreement are debated and negotiated
amongst the SASMA, SACGA and SAFDA during the Sugar Act review
process, and are uit‘imately agreed at SASA Council meetings. They are only
then submitted to the Minister by SASA for his consideration, adoption, and

incorporation into the Sl Agreement, by way of a published amendment.

{ am advised by Mr Howells that this process of prior agreement between SASA
members has been followed in a Sugar Act and Si Agreement review process
undertaken by SASA members over an extensive peried concluding in 2014
(although the _ﬁ’nal amendments were not ultimately implemented by the
Minister). This process was also followed in 2018 to allow for the amendments
to the 8| Agreement to incorporate SAFDA. Mr Howells participated in both of

these negofiations as an appointed SASA Councillor whilst in the employ of

lliovo Sugar.

The St Agreement is thus the product of consensus among industry
paﬁicipants,‘and government, avs to their rights and obligations vis-a-vis one

another.
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104 The Sl Agreement governs, infer alia, the rélationship between growers and
millers, on the one hand, and between millers and millers on the other, which
includes recording the terms of the revenue sharing arrangement reached

among and between them.

105 The SI Agreement itself provides (in terms of clause 6 thereof) that it is binding

on every grower, miller, and refiner in the sugar industry.

106 Importantiy,'since the terms of the SI Agréement are & product of extensive
negotiation between SASA members, when registering with SASA, millers and
gréwers cannot expect to receive the benefits agreed between members
without being willing to accept the consequences that may flow, which include,
{but are not limited to) the risk that if a SASA member enters business rescue,
the BRPs of that member are entitied to suépend agreements in terms of

section 136(2){a) of the Cornipanies Act.

{iv}  The need for industry profection

107 = As stated above, South Africa is one of approximately 120 sugar-producing
countries worldwide (many of which maintain domestic subsidies or tariffs to
protect their sugar production). Together, thoée countries produce an
estimated 180 million tons of sugar annually, with global exporfs iotailing

50 million tons per annum. The world's largest sugar producing countries —
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Brazil, India, EU, China, USA, Thaitand, Russian Federation, Mexico, Pakistan,

Austrafia ~ account for 70% of global oulput (as calculated in 2021).

The global sugar industry is massive. Sugar is one of the top ten most traded

commodities wo Hdwide.

Most of the sugar prod.uced around the world is consumed demestically but
thereisa wérldwide oversupply of sugar, such that sugar is almost always sold
at a loss on the export market by almost all countries that produce it. That
makes the export market a dumping market. in the parlance of international
trade, dumping means the introduction of goods into the commerce of a country
or its common customs area at an import price less than the normal value of

those goods.

South Africa is vulnerable fo sugar dumping by international producers, If
international producers were to flood the domestic rarket with cheaper sugar
imports, they could meet the domestic demand at & pﬁce that undercuts the
price at which the South African sugar industry can viably produce sugar. The
risk of dumping threatens the very sustainability of the South African sligar

indusiry — and ihe' economic benefits and jobs fhat it creates.




141 The risk of a dump market is combatited in two ways that are relevant in these

proceedings -

1114 govemment has imposed and maintained anti-dumping duties on

imported sugar; and

111.2 the Southr African sugar industry has, with government's imprimatur,

~ entered into a revenue sharing arrangement that seeks to maximise total

domestic sugar production (thus securing jobs) and provides for
domestic millers to share in the rewards of the domestic market with the

- risk of over-supply (and the consequent reed to export).
THE ANTI-DUMPING TARIFFS

112 Under the International Trade Administration Act 71 of 2002 read with the
Anti-Dumping Regulations and the Customs and Excise Act 91 of 1964, the
Minister of Trade, [ndustry and Competition, together with the Minister of

Finance, have the power {(on the recommendation of the international Trade

Administration Commission ("ITAC")) to impose anti-dumping duties on

specified goods intréduced into the commerce of South Africa.

113 The purpose and effect of the duty is to increase the price of the imported good
in the domestic market, so as to shield domestic producers from compet’_ition‘

imposed by the duroped product,

¥
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Anti-dumping duties usually remain in place for a period not exceeding five
years — but these duties can be terminated early if circumstances are found to

have changed or extended if their removal is likely to lead to a continuation or

recurrence of injurious dumping.

In the case of sugar, anti-dumping duties have been imposed continuously
since 2000, except fora brief period from 28 July 2017 to 15 Septembe.-rlzm 7.
That hiatus confirmed the clear need for anti-dumping tariffs. During that short
period its estimated that in the region of 530,000 tons of sugar were imported,
inth the result that the South African sugar industry had to export 795,434 tons

of sugar in that financial year, at a considerabie loss of a several thousand Rand

per ton of sugar produced.

The effect of the anti-dumping duty is that any sugar products imported into

South Africa are sold at the price determined by their distributor, plus the

amount of the duty. The duty serves to inflate the price of imported product, in

the hope of promoting a preference for domestic product in the local market.

The concomitant effect of the duty, however, is to constrain the price at which
domestic sugar products can be sold. Sugar sold domestically must logically

be priced below the price (including the tariff)y of the imported product.

Consumers will otherwise simply switch to the imported product.

In practice, then, millers are unable to sell sugar into the domestic market at a

greater price than the price of imported sugar, and they make a loss if they

4
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export sugar (since the export market is a dumping market). These price
considerations act as very real and ongoing constraints on the millers’
production capacity and on their profitability. But if the millers were to reduce
their production to only supply the domestic market or limit exposure to export
markets, that would have a materially adverse financial impact across the entire
industry, all sugarcane growers, and millers alike — and the hungﬁred_s of

thousands.of people it supports.

THE REVENUE SHARING ARRANGEMENT

119

120

Because of the economic importance of the domestic sugar market (particularly
in the two provinces where sugarcane farms and.mifls are [ocated) and the
difficulties it has faced, the sugar industry has, through SASA and with the
imprimatur of government, agreed a protectionist regime, which seeks tfo
rnaximise local sugar production, protect, and sustain the South Africén.sug'ar

industry.

Central to the operation of the revenue sharing arrangement is the overa reching
principle that the growers, the millers, and the refiners should benefit from an
equitable division of the proceeds of the domestic market and be equally

insulated against the risk of the export market.




121 The revenue sharing arrangement rests upon three practices (in addition to

government's imposition of anti-dumping tariffs), namely -

121.1 " the pooling and sharing of notiona! total proceeds: the totai notional
proceeds of the sale of sugar products across all markets (that is, the
domestic market, the export market, and the rﬁolasses market), are
calculated by SASA, and attributed to t'he growers and the millers at an
agreed apportionment ratio of approximately 36% for millers and 64%

‘ for growers, and between the miliérs according to their sugar production

levels. This is referred to in the industry as the division of proceeds;

121.2 the provision of a minimum cane price payable by all millers to the
sugarcane growers that supply' them. The minimum sugarcane price is
set monthly, based on the recoverable value ("RV") of the cane sold (that
is, the notional value of the sugar that will be recévere—d by a miller from
the sugarcane delivered by an individual grower). The provision of a
min_j_m_um_ cane price ensures that growers are protected and have

certainty. In practice, millers and growers often enter into supply

agreements that provide for growers 1o be paid an actual supply price

above the minimum sugarcane price; and

121.3 the clearing of surplus sugar production through Sasexcor: the
maximisation of production means that (in a typical séasen that has not
been devastated by a climatic event such as large drought) the mills

produce more sugar than is required to meet local demand, and the
"L. :E
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-surplus must then be exported on the residual export market. On
-average, of the approximately 2 million tons of sugar produced annually,
1,5 million tons are sold domestically, and 500,000 tons are exported.
Millers deliver ail excess raw sugar monthly to the export terminals
(located at the Durban and Maputo harbours), and Sasexcor is
responsibie for its export as a single desk export seller. Through this
arrangement, millers are guaranteed access to the export market and a

‘market for their unsold production.
Each of these elements interact to maintain protection of the sugar industry,

The key terms of this revenue sharing arrangement are recorded in the
Sl Agreement (as supplemented by the Méin Principles documént, attached as
"FA13" and ad hoc agreements reached between SASA and industry members
from time to time, rafified through SASA Council). But the essence of the

arrangement is that it is negotiated between and agreed among the industry

. patticipants and operates consensually, as | have described above, .

The arrangement must be consensual since the revenue sharing arrangement
is governed by an exempticn from the provisions of the Competition Act 89 of
1998 ("Competition Act"), granted by the Minister under section 10(3)(b}(§v) of
the Competition Act after designating the sugar industry a designated industry.
A copy of the most recent exemption is attached as "FA14"
Section 10(3)(b)(iv) of the Competition Act permits the Minister to permit

collusive agreements and arrangements that would otherwise be prohibited if -
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“the agreement or practice concered, or category of agreements or

~ practices concemed, conlributes to . . . the economic development,

growth, fransformation or stabitity of any industry designated by the
Minister, after consulting the Minister responsible for that industry”.

The exemption is only required because the revenue sharing arrangement is
underpinned by agreements and arrangements among and between competing

miflers and growers,

I turn now to describe each element of the revenue sharing arrangement as

referred to in paragraph 121 in more detail.
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(i The net divisible proceeds

127  The revenue sharing model and the calculation of the RV price is captured in

the flow chart below which was supplied to THL by SASA -

LOCAL MARKET SUGAR BALES

Less INDUSTRIAL LEVY
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(i) The gross indusiry proceeds

128 The starting point is to calculate the gross industry proceeds, which, in terms of

“clause 164 of the S1 Agreement, comprise the total of -

128.1 the local market sugar sales (calculated at the notional Iobal market

prices of white refined and brown sugar);

128.2 the export sugar sales (calculated at the weighted average export price
that SASA achieves from its wholly owned subsidiary, Sasexcor, over

the year), and
128.3 molasses sales (calculated at the notional local market price).
129 The notional local market price is a price set from time to time by the SASA

Counclil, on the recommendation of the financial planring commitiee, in terms

... of clause 161 of the. S| Agreement, for.each. of white refined sugarand brown ... . ...

sugar. SASA Council also sets the notionai local market price of molasses.

130  The notional focal market prices are set below the import parity price, and take

into account the world price of sugar, the tariff protection price, the Rand/l_)_oil.lar

exchange rate, and the price that the [ocal market can tolerate.
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price for each product in order to recover the costs of serving the market and
to generate a proﬁt margin.
132  The total gross proceeds of those three markets, added together, gives the
gross industry proceeds (that is, the total gross amount to be divided between
"the millers and growers before the deduction of industrial levies).
(i) Industrial levies
133 In terms of clause 165 of the S8i Agreement, the industry obligations are
deducted from the gross indusfry proceeds amount, to asceriain the net
divisible proceeds.
134 The industrial levies are calvculated and charged in terms of clauses 175, 176,
190 and 191 of the Si Agreement. They comprise all the costs that SASA incurs
. to fulfil any obligation ingurred by it in accordance with the SASA constitution, . ~
being -
134.1 the industry obligations, which include, infer alia -
134.1.1 the sugar markets and logistics costs (in respect of national and

58

Millers generally self into the domestic market above the notional local market

export markets and ma_nagemeht of the international export

terminal);

o
A
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134.1.2 the Sou_th African Research institute costs;

134.1.3 the BBBEE industry interventions (pursuant tc the industry's

commitment to spend R1 billion on transformation over a 5-year

period); and
13414 the sugar cane value chain master plan costs.
é\’“\ 134.2 sugar rebates (paid to any customer who purchases sugar domestically

and sells within the SACU market or exports it); and

134.3 cane iesling fees, payable in terms of clauses 157 and 158 of the

SI Agreement.

(i} The nel divisible proceeds

.35 The gross industry proceeds, less the industrial levies, gives the net divisible .

proceeds. This is the notional income generated by the industry through the

sale of all sugar products across all markets, less the costs that SASA incurs
to fulfil any obligation incurred by it in accordance with the SASA constitution,

including inter alia, administering the revenue sharing arrangement.

136  The netdivisible proceeds are split info two notional pools and attributed to the

millers and the growers, respectively. The miller: grower ratio is stipulated in

clause 166 of fthe St Agreement but derives from an agreement between the

AW
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millers and growers, reached in around 2000, based on the relative costs of
- sugar milling and refining, and cane growing at the relevant point in time. It has
been adjusted subsequently on a few occasions through negotiation between
rmillers and growers but has remained broadly the same over time. Currently it

is 64.3127% in favour the growers and 35.6873% in favour of the millers.

(iv}  The minimum cane price (chapter 6 of the Si Agreement)

137 To calculate the minimum cane price, grower-specific levies owing to SACGA
and SAFDA are deducted off the 64.3127% proportion of the net divisible
proceeds attributed to the growers. The growers' statutory levies are set in

terms of clause 162 of the Sl Agreement.

138 By agreement, SACGA and SAFDA charge equal statutory costs to their
members. The Growers' Statulory Costs are intended fo cover those
associations’ operating costs. Since SACGA and SAFDA operate for and

" represent the growers, their.fegs come predominantly out of the growers' share . .

(o) of the net divisible proceeds.

138 The growers' share, less the association levies, gives the total notional
proceeds for the volume of RV from the cane produced. In terms of clause 170
of the S Agreement, it is then divided by the number of tons of RV produced

by al growers, to give the RV price of cane per ton.

J
=
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The RV price is the minimum price that a miller may pay to a grower that

. supplies it, and it must pay the grower monthly. [n practice, millers often pay

(v}

147

142

growers more than the RV price per ton for cane, in terms of supply contracts,

the terms of which are negotiated and agreed, in each instance, between them.

Redistribution and export (chapter 7 of the St Agreement}

in terms of the agreement, the millers share the 36.6873% of the net divisible
proceeds allocated to them, according to their proportion of the total volume of

sugar produced to the total volume of sugar protuced.

For each year, SASA calculates the total tonnage of product sold across all
three markets (domestic, export sugar, and molasses). Each miller will then
have an egual share (quoia) of each of these three markets (clause 183 of the

S| Agreement).

If the miller has outperformed its quota for a particular product (ie white refined

* or brown sugar) in the domestic market, then it must pay SASA quarterly to the

extent of its over-performance in the market (based on the notional price

attributed to that particular market). SASA “redistributes” an equivalent amount

1o the fotal paid in by all aver-performing mills, to under-performing millers in

respect of that product and market, in proportion to their quotas, in terms of
clause 183(e) of the SiAgreement. In ferms of clause 183(h) of the

St Agreement, SASA must pay the redistribution amount owing to the under-




performing miils even if it has not yet been paid by (one or more of) the over-

performing millers.

144  With the objective being to maximise sugar production, there will inevitably be
an oversupply of the sugar prod uce_d each year (except as previously stated m
years of extreme climatic events such as large drought), which is in excess of
the demand of the domestic market. This additional supply is .ex'ported by
Sasexcor {at a loss), and Sasexcor pay the export pro’deedé (caiculated at the
{ ""z weighted average price achieved over the year) over to each mill, according to
its quota allocation. The millers have the same quota for the domestic and
.export markets, and are paid export proceeds by Sasexcor in proportion to that

quota.

145 In THL's case, it selis all the sugar that it produces on the domestic market and
does not export any raw sugar. it thus permits itself to be exposed to the
loss-making export market when there is no operational requirement arising
from its own aciivities that requires it to do so. it is enfitled to receive its expont

proceeds from Sasexcor as and when they fall due.

{vi}  Application to an over-performing (selling) miller

146 The mechanism is best illustrated by example. The calculafion set out below
is undertaken for each miller in respect of each product and market, quarterly,

based on estimates of the year to date. In the final quarter - that s, by the end




‘of March each year ~ SASA calculates the actual amounts owing based on total

production for the year and issues a final invoice for the actual ameunt.

147 If, hypothetically, in respect of the white refined sugar market in a financial

year -

147 .4 an over-selling miller produced approximately 20% of the total domestic

sugar product, it would be aliocated a quota of 20% for each of the white

refined domes’t'ic sugar market, the brown domestic sugar market, the

molasses market, and the export sugar market;

147.2 if that miller were in fact to sell 35% of the white refined sugar sold
domestically, it would have oversold its quota by 15%, and would be

liable to pay SASA a redistribution amount in respect thereof;

147.3 * 1o calculate the redistribution amount payable to SASA in respect of
white refined sugar, the oversell volume (15%) is multiplied by the

147.4 the redistribution net price is the notional local market refined white sugar
price, less the SASA levies (which are ailready accounted for in the net

distribution proceeds calculation), less a manufacturing allowance.

148 The same calculation is made, mufalis mutandis, in respect of brown sugar.

¥
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148 An over-performer in the domestic market will inevitably have under-sold is

guota on the export market (since the volume sold on the export market isa .

function of how much sugar is pot sold on the domestic market). it means that
where a redistribution payment is owing to SASA by an overperforming mill,

there will also be export proceeds owing by Sasexcor to that mill.

THE DISPUTE BETWEEN THE APPLICANTS AND SASA

150

151

162

When THL first went into business rescue, its affairs were effectively frozen
whilst the BRPs familiarised ourselves with the business and its affairs.
Consequently, no payments have been made to SASA in respect of any of the

obligations under the Si Agreement since the end of September 2022,

The BRPs have continued to pay the growers that supply THL monthly, in
accordance with their cane supply agreements. The payments made to growers
have been paid following THL having entered info business rescue because

such payments are absolutely fundamental fo THL's ability to continue to trade

for sugarcane, THL would have no raw materials to mill, and would have no
product to sell to generate revenue. Such payments should in no way be
construed as a concession by the BRPs that the obligation o do so cannot be

suspended in terms of section 138(2)(a) of the Companies Act.

Shortly after the BRPs appointment, and on 2 November 2022, the BRPs had

our first meeting with SASA. The purpose of that meeting was to introduce

ih .bﬁéiness'r.é.scue. Amongst dther things, if THL were to not pay its growers
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ourselves to SASA and fo advise them of the business rescue process and

.status,

Following that initial meeting, on 8 November 2022, SASA delivered a letter in
which it recorded its copcern about THL being placed in business rescue, given

that the sugar industry is - .

“...finely balanced {and] a collapse of THS would, in addition to the
‘catastrophic social and economic consequences, have further far-
reaching implications and a domino effect on other industry players end
reverberate throughout the whole value chain”. .

SASA pledged its suppert and for the purpose of the development of a
sustainable business rescue plan, informed us that it had created a Task Team
to engage and collaborate with us, and invited us to attend the Task Team

meetings and co-operate with them. A copy of this letter is annexed as "FA15".

The applicants are keenly aware that there are knock-on consequences where

THL does not make payment of obligations that arise under the SI Agreement

that fall due in business rescue. That is inevitable in any inier partes

arrangement of this kind.
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156  But THL simply does not have the means to pay those obligations as they arise.

in this regard -

156.1 the purpose of sections 133 and 136 of the Companies Act are aimed

| specifically at situations such as this. They create a payment

moratorium and permit the BRPs to suspend obﬁgaﬁons where there are

litt.le to nc means to fulfil obligations. Section 136(2), in particuiar,

provides business rescue practitioners the opporiunity to disengage the

z company, whether temporarily or permanently, from onerous contractual

obligations that may prevent the company from being rescued;

156.2 THL has continued to pay the growers the amounts owing to them

monthly under their supply agreements for the reasons set out above;

166.3 THL has secured Post Commencement Financing from the IDC in terms
. of a revolving credit facility granted on 23 December 2022 and
subsequently extended on 31 March 2023. The purpose of this

financing is restricted to THL having suifficient furids to continue to trade =

whilst it remains in business. For obvious reasons, THL was required to
put up security, in the form of a cession over THL's debtors and
inventories. The collection of the debtors is applied to reduce the
amount owing to the IDC and a subsequent redraw oc-curs_. As a result,
there is no élternative cash available to honour any payments owing to

SASA; and




156.4 - THL's other lenders have taken security in various forms over THL's

remaining assets for indebtedness under various facilities executed prior

to the commencement of business rescue proceedings.

157 THL's financial position is thus finely balanced with no surplus cash available

despite the suspension of the S| Agreement obligations.

158  On 13 January 2023, the BRPs again met with SASA and cautioned it that THL
was unlikely to be in a position to pay its redistribution payments, and the

ass_ociated interest and levies, that would hecome due around 31 March 2023.

168 On 23 January 2023, SASA addressed the letter, altached as "FA16", to us
{(and to Mr Howells). In that leiter, SASA set out its view that the redistribution

| payments and levies {énd the interest thereon) that would become due on about

31 March 2023 under clause 183 of the SI Agreement could not be suspended,

and that SASA was entitled, under section 133(1)(f) of the Companies Act, to

.. bring proceedings to enforce payment. SASA also.acknowledged that there

were export proceeds due and payable to THL in the amounts of R777,473,235,
and R225,643,688, but said that these payment would be withheld until such
time that THL settled its Local Market Redistribution payments, (The applicants
do not accept that the export'proceeds, which Sasexcor owes to THL, can

tawfully be withheld. They are due and payable. We reserve our rights to pursue

payment thereof, shoild that become necessary.)
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On 23 February 2023, SASA senf a letter of demand for R176,237,638.89,
comprising industry levies that it claimed had become dué under clauses 158
(the cane testing levies), 162 (the growers' statutory levies), and 193 to 194 of
the StAgreement (the industry obligations). They are .the industry levies
described in péragraph 134 above which are deducted off the gross industry
pro_ceeds, to calculate the net divisible proceeds. SASA purported to reserve
its right te bring proceedings to compel payment thereof. | submit that SASA

does not, in fact, have such right. A copy of that letter is attached as "FA17".

In respense, the BRPs sent the letier of 24 February 2023 (referred to in
paragrabh 22 above). In it, we confirmed our view that the payment obligatio.ns
under the Sl Agreement were capable of suspension and that we had in fact
suspended them. We also recorded our intention to' defend any action
undertaken by SASA to enf&rce payment thereof. As appears from what is set

ouf above, SASA has not brought such proceedings.

attempt to resolve our respective positions. We were unable to do so.

On 23 March 2023, SABA sent a further letter reiterating its view that the
obligations under the Si Agreement were incapabie of being suspended, and
also recording that it intended to impose a levy on THL, orits successor in title,
of an amount equal to the unpaid industry obligations that accumulate during

business rescue, A copy of that ielter is attached as "FAY S“.

Thereafter, the BRPs met with SASA on 20 March 2023 fo discuss and to
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164 SASA is not permitted to do so because it has -already included THL's unpaid
amounts in the indusiry obligation levies charged in respect of the April to June
2023 quarter, and has recovered payment from the other millers on that basis.
_It canhot recover the same amount twice. { invite SASA o confirm their position

in this regard.

165  The amounts claimed by SASA were subject to adjustment as at 31 March 2023
to account for final production volumes and the notional attributed to them. The
N ‘outstanding amounts have been reconciled as between as SASA and the

BRPs.
166  Accordingly, as at the time of deposing to this affidavit -
166.1 an amount of R1,4 billion is currently outstanding to SASA in respect of
(a,) fevies and (b) redistribution paymenis, and the interest and ievies

ancillary thereto,

1662 of that, an amount of R420,600,000 was owing at the commericement of

business rescue proceedings, and an amount R1,002 billion has
accrued since commencement of business rescue proceedings. It is the
payment of the amount of R1,002 billion that has been suspended by the

'BRPs; and

166.3 an amount of R629,751,000 is owing by Sasexcor to THL in respect of

export proceeds.
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467 The applicants’ position is that THL's obligation fo pay that outstanding amount
that became due during business rescue has been éuspende_d in terms of
section 136(2)(a) of the Companies Act, and that SASA is in any event
.pr_.ecluded from seeking to enforce payment of any amount in terms of section
133 of the Compénieé Act. The fotal debt owing to SASA will be dealt with in

the business rescue plan.

o
1

=% DECLARATORY RELIEF

e

168 | understand that this Honourable Court has the power, under section 21{1)(¢)
of the Superior Courts Act 10 of 2013, to determine any existing, future, or
cohtingent right or obligation, and to grant declaratory relief in respect thereof.

1t will exercise that discretion only in appropriate cases.

169 | submit that this is an appropriate case for the grant of declaratory relief. In

camplffication- o o

169.1 there is clearly a dispute between SASA and the applicants as to
whether (a) the BRPs have the power and the right, under
section 136{2)(a) of the Companies Act, to suspend payment obligations
arising under the Sl Agreement that became due during business rescue

and (b) whether SASA is precluded or permitted to bring court

proceedings fo enforce payment of outstanding amounts, under




section 133 of the Companies Act. THL and SASA have an interest in

those disputes, which affect existing and future rights; and

169.é it is also in: the interests of justice that such disputes are determined by
this Honourable Court. The_ questions of whether the payment
obligations (cr at least the redistribution paymen{ obligations) arising
under the SI Agreement can be suspended, and/or whether SASA can
compel their payment during the business rescue, are of considerable

{ importance to THL, SASA and the sugar industry as a whole, so too the

public and consumers;

169.3 from the apb!ican‘ts' point of view, the outcome of those disputes will
determine the payments that must be made during the business rescue
which, in turn, will have an impact on the prospect of THL being rescued,

and potentiatly the content of its proposed business rescue plan; and

169.4 for SASA, it wil have a bearing on the funding available to SASA in the

short term, and on its rights under the proposed business rescue plan.

Both THL's rescue, and SASA's funding, have serious implications for

the sugar industry.

170 1 accordingly submit that the declaratory relief is properly sought, and warrants

determination by this Honourable Court.

L
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171 The_ proper interpretation of sections 136(2)(a) and 133 of the Companies Act
— &nd their relafionship to the 8t Agreement — is @ matter for legal argument,
which is appropriately addressed at the hearing of the matier. ‘For present
purposes, | merely note that the language, purpose, and context of
section 136(2)(a) and section 133 of the Companies Act, on the one hand, and
of the 8i Agreement, on the other, all support an interpretation that permits the
suspension of the payment obligations imposed by the SiAgreement and

precludes SASA from bringing proceedings to enforce payment during

business rescue.
THE CONSTITUTIONAL CHALLENGE (SOUGHT IN THE ALTERNATIVE}

172 If this Honourable Colrt determines (contrary to what 'l have submitted above)
that the Sl Agreement is a price regulation regime imposed by the Minister
and/or SASA that does not qualify as an agfeement under section 136(2)(a) of
the Companies Act, then the applicants submit that section 136(2)(a)(i) of the
Cpmpanies Act is underwinciusiye and consequently irrational and

unconstitutional.

173  As | have set out above, one of the key features of the business rescue regime
is to create a moratorium on claims against the company and its property, to
afford the business rescue practitioners the time and space to restructure and

rescue the company at issue.

&
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On SASA's interpretation of section 136(2)(a) of the Companies Act, payment

_obiigations that are owed under a regulatory regime and to a regulafory
authority — even for onward payment to another industry participant — are not
capable of suspensipn, That would include all the obligations that arise under
the Si Agreement, but also charges due to other organs of state {including, for
example charges due to a municipality in respect of the provision of municipal

services).

it is irrational and arbitrary to permit creditors {o claim immediate payment of a
debt owing to them mé,rely because those creditors are organs of State. Doing
s0 subverts the purpose and operation of the purpose of business rescue and
the protective environment it creates by excluding certain debts from its remit —
but without a concomitant purpose underpinning that exclusion. There is no

obvious reason why organs of state (in contrast to employees, for example)

“should be exempted from Chapter 8 and the protective environment it creates.

On the contrary, o’rgans of State {including regulators) will often be betier able

' to weather the 'céh'séqﬁér;bés' 6? adelay m 6} héﬁ-péymentlthén anﬂordinary

creditor, Where the regulatory charges represent a substantial proportion of the
debt that the company is unable to pay (as in the present case}, their exclusion
from the moratorium means that section 136(2)(a) of the Companies Act is
unable to achieve the object for which it was enacted — that is, to protect the
company, whether temporarily or permanently, from onerous contractual

obligations that may prevent the company from being rescued,

v
e
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Moreover, if reguiatory charges are indeed excluded from the ambif of

section 136(2)(a) of the Companies Act and regulators are permitted {o claim

their immediate payment, the regulators are afforded a preference over all other

creditors  (post-commencement employees and  post-commencement

financiers per section 135 of the Companies Act) where that is not provided for

:in the Companies Act and would not be the case in liquidation. In the present

coniext, it would serve to give primacy to the terms of the S) Agreement over

~ the provisions of the Companies Act (in breach of section 5(4) of the latter),

In addition, penmitting this creditor to claim immediate payment of a debt owing
to themwould be contrary to the'preferences of creditors created by section 135

of the Companies Act insofar as Post Commencement Financing is concerned.

Finally, this is confrary to the balancing of the rights of all the relevant
stakeholders In a business rescue. Allowing the State or a regulatory authority,
as a creditor to be paid in such circumstances would be tantamount to a

preference and will not achieve the careful act of balancing the rights and

| mterestsofall p.é.rt“iés. ”'Such conduct will be brejudiciat to a company én& its

stakeholders.

I accordingly submit that, should the above Honourable Court-find that the
8! Agreement is not an "agreement” as defined by the Companies Act and that
it therefore falls outside the purview of section 136(2)(a)(i) of the Companies

Act, then section 136(2)(a){)) of the Companies Act is irrational,

e
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unconstitutional, and consequently invalid to the extent that it fails to provide

for the suspension of charges due under a regulatory scheme.

It would not be just and equitable to strike out that provision in its entirety as a
consequence of its under-inclusiveness. That would serve to remove a crucial
and necessary mechanism within the business rescue regime from the BRPs'

arseral.

| respectfully submit that the constitutional defect should therefore be remedied
by reading in the words "or regulatory regime” after the word “agreement” in

section 138(2)(a)(i} of the Companies Act. Prayer 2.2 of Part B of the notice

. seeks that relief.

RCL FOODS' FATALLY DEFEGTIVE APPLICATION

183

On 27 March 2023, the applicants' attorneys, Werksmans, received the letter

attached as "FA19" from Webber Wentzel, acting on behalf of RCL Foods. The

letter recorded RCL Foods' view that THL's obligation to pay SASA the industry
1evies_ and red_istribu_tion payments due under the SIAgreemeni were not
capable of being suspended because the Sl Agreement "js statutorily binding”

and asked us fo confirm whether we had indeed (purported) to suspend those
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obligations under section 136(2) of the.Companies Act. it stated, in paragraph 4

that ~

"Shouid we not hear anything lo the conlrary from you, the BRPs, by
close of business tomorrow, we shall assume that this is indeed the
BRPs'position, and a dispute will have arisen between our client and the
BRPs relating to obligations arising out of the industry Agreement and/or
the interpretation of the Industry Agreement. We are instructed fo refer
such a dispute, on a priorify basis, to the Sugar Industry Appeals
Tribunal (“the Tribunat*) for determination.” '

184 Werksmans responded on 28 March 2023, with the letter attached as "FA20",
it confirmed that the BRPs had suspended the obligation fo pay the Ievy_ and
redistribution payments due under the St Agreement and recorded that THL

simply did not have the means to make those payments.

185 On 28 March 2023, Webber Wentzel forwarded that {etter to SASA under cover

of a letter perfinently recording that -

"filn tight of the response, which confirms, unequivocally, that the BRPs
have purported to suspend THL's levy and redistribufion obligations
during the business rescue proceedings in terms of section 136(2) of the
Companies Act, 2008, it is our instruction to proceed, without delay, fo
refer a dispute, on a priority basis, to the Sugar industry Appeals Tribunal
("the Tribunal’} for determination on or before 31 March 2023" It asked
SASA to "support RCL's impending legal proceedings hefore the

Tribunaf”.

186 A copy of that letter is annexed as "FAZ21".

187 On 30 March 2023, Werksmans wrote a letter recording that they had sought

and anticipated receiving approvai for an extension of the pubiication of the THL
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188.1

188.2

188.3

189

190

business rescue plan and sought clarity from Webbet Wentzel on the timing of
its anticipated Sugar industry Appeals Tribunal application. That letter is "FA22"

hefet_o.

Also on 30 March 2023, RCL Foods referred the matter {o.the Sugar Industry

Appeals Tribunal, in which it sought an order declaring that -

the payment obligations of millers to SASA and SASA's redistribution
obligations in respect of millers, constitute legally binding and

enforceable stafutory obligations;
no miller is entitied to suspend its payment obligations unilaterally; and

SASA is statutorily obligated as regulator of the sugar industry to enforce

the payment obligations of millers.

RCL Foods also sought to have that matter heard on a priority ba_s_is‘l its
stalement of claim and application for priority (both without annexures)' is
attached as "FA23". On 3.Ap_ri| 2023, itlove Sugar recorded, through its
attorneys, that it iﬁtended' to iptervene as a co-complainant in the RCL Foods!

application. A copy of that letter is "FA24".

RCL's application falls outside the Tribunal's jurisdiction, both because the
dispute to which it relates turns on ihe proper interpretation of the Companies

Act, not the Sugar Act, and 'be_c_au_se it is a dispute that arises between the
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BRPs, in their capacity as such, and SASA, and not between members of the

sugar industry.

The applicants reserve the right to raise these jurisdictional attacks béfore the
Tribunal in due course, should that prove necessary. Werksmans informed
RCL Foods’ application of the flaws in its application, and of our intention fo |
bring the present application for declaratory relief in the High Court, in their

letter of 4 April 2023 {attached as "FA25").

Similar recordals were made fo {ilovo Sugar in the letter attached as "FAZ26",

a'nd to SASA D the ietter attached as "FA27".

On 5 April 2023, RCL Foods tendered a stay of RCL Foods' application, on
certain conditions set out in paragraph 6 of the letter attached as."FA28". The
applicants refused to accede to those conditions but undertook to prepare this

application as expeditiously as possible and to endeavour to file it during the

‘week of 20 April 2023. Werksmans' letters 1o that effect are "FA29" and "FA30"

respectively.

On 20 April 2023, Webber Wentzel {on behalf of RCL Foods) addressed a letter
to the Tribunal, in which RCL Foods recorded its agreement fo stay RCL Foods'
application, provided'the applicants launched this application by Fridays 21 April

2023. A copy of this letter is attached marked "FA31",




185 The applicant's response to Webber Wentzel's lettet in paragraph 194 above is
aitached marked "FA32", and | pray it be read as if specifically incorporated

herein.

196 As matters stand, RCL Foods' application has been stayed by agreement fo
aifo}w this application to proceed. its cutcome wili render RCL Foods' application

moot.

O 187 RCL Foods' application is in fact wholly incompetent and ought never to have
been brought - let alone procee_ded with. The applicants should not have been

put to the time and cost of dealing with it at all. That is because -

—197.1 although fashioned to raise a dispute against SASA, i, in truth, seeks
declaratory relief in respect of THL, and the BRPs' decision to suspend
THL's payment obligations under the Sl Agreement (as is clear from the

correspondence described in paragraphs 183 and 185 above); and

197.2 it is brought in breach of section 133 of the Companies Act which

precludes legal proceedings being brought in any forum against a
company in business rescue. RCL Foods has neither obfained the
requisite consent from the BRPs, nor procured permission from. the court

to bring praceedings against THL in business rescue.

¥
A
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198  The applicants accordingly seek an order from this Court, in paragraphs 4 and

5 of the nolice of motion, striking out or permanently staying RCL Food's

application and directing RCL Foods to pay our costs in relation thereto.

SUBSTITUTED SERVICE

- 198  As a preliminary step in this application, the applicants seek leave to serve on

the following respondents by way of substituted service -
189.1 all the registered growers who participate in the sugar industry; and

199.2 the affected persons (as this term is defined in section 128 of the

Companies Act) in THL's business rescue.

200 Ineachcase, the respondents are simply too numerous and dispersed to serve
individually and personally. These papers run o several hundreds of pages,
and it would costs hundreds of thousands of Rand to print hard copies, and to
pay sheriff's chasges, for physical service on the tené of thousands of persons

at issue — even assuming that we could find physical addresses for them all.

201 | submit that it would be appropriate for an order of substituted service to be

granted, to ensure proper service on those respondents. They have a direct

and material interest in the relief sought in these proceedings.
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202 in Part A of the notice of motion, the applicants accordingly seek an order for

substituted service by -

202.1

202.2

202.3

2024

202.4.1

202.4.2

20243

directing SACGA and SAFDA to email a copy of the notice of motion and
founding affidavit {o all the growers registered with them, and for whom

they have email address on file;

directing the BRPs to email a copy of the notice of motion and founding
papers 1o all affected persons registered for whom th'ey have emalil

addresses on file;

directing THL and SASA to place a link to the full founding papers on

their respective websites; and

directing the BRPs o cause notice of the application, in the form of

Annexure NOM1 to the notice of motion, {o be published in the following

newspapers -
Business Day, in English;
the Natai Mercury in English and isiduu; and

the Mpumalanga News, in English, isiZulu and siSwati.

0
X
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203 1 submit that these mechanisms are adequate 10 bring the application to the

attention of all respondents.

204  The notice of motion is crafted to ensure that the time periods for filing notice
of intention to oppose by the registered growers and the affected persons (that
fs, Tor the thiteenth and further respondents) will only run from the date on
which the steps above are completed. They will c;msequently have a proper

opportunity to participate in Part B of the application, should they wish to do so.

WHEREFORE, the applicants pray for the relief sought in the nctice of motion to which

this affidavit is attached.

PETRUS E: COIS'VAN DEN STEEN

| centify that thss affidavit was signed and sworn o before me at Werksmans Chambers
on this the _2¢™% day of April 2023 by the deponent who acknowledged thathe knew
and understood the contents of this affidavit, had no objection to taking this oath,

considered this oath to be binding on his conscience and uttered the following words:
't swear that the contents of this affidavit are both true and correct, so help me God.'

COMMISSIONER OF OATHS

Name:
Address: NICOLE M
Capacity. Commiseioner éﬁgggww

Practising Attor,
1st F!aoranlI Hn?.ley RSA (Cape)

43 Somerset R4, Green Poin, 8051




* IN THE HIGH COURT OF SOUTH AFRICA

- IIFA1 L L]

KWAZULU-NATAL LOCAL DIVISION, DURBAN

In the matier between:

TONGAAT HULETT LIMITED
(IN BUSINESS RESCUE)

TONGAAT HULETT SUGAR

SQUTH AFRICA {PROPRIETARY) LIMITED
(IN BUSINESS RESCUE)

TREVOR JOHN MURGATROYD N.O.
PETRUS FRANCOIS VAN DEN STEEN N.O.
GERMARD CONRAD ALBERTYN N,O..

and

- SQUTH AFRICAN SUGAR ASSOCIATION

S.A. BUGAR EXPORT CORPORATION
(PROPRIETARY) LIMITED

MINISTER OF TRADE, INDUSTRY
AND COMPETITION

SOUTH AFRICAN SUGAR MILLERS'
ASSOCIATION NP

'SOUTH AFRICAN CANE GROWERS'
ASSOCIATION NPC -

SOUTH AFRICAN FARMERS'
DEVELOPMENT ASSOCIATICN NPC

RCL FOODS SUCGAR & MILLING
{PROPRIETARY) LIMITED

ILLOVO SUGAR (SOUTH AFRICA)
(PROPRIETARY) LIMITED

UMFOLOZI SUGAR MILL (PROPRIETARY) LIMITED

CASE NQ.;

(T ————

First Applicant

Second Applicant
Third Applicant
Fourth Applicant
Fifth Applicant

First Respondent
Second Respondent
Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent '

Seventh Respondent

Eighth Respondent

Ninth Respondent
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GLEDHOW SUGAR COMPANY

(PROPRIETARY) LIMITED Tenth Respondent
HARRY SIDNEY SPAIN N.O Eleventh Respondent
UCL COMPANY (PROPRIETARY) LIMITED :
(PROPRIETARY} LIMITED Twelfth Respondent
ALL REGISTERED GROWERS Thirteenth to Twenty-Three
' : Thousandth Respondents
THE AFFECTED PERSONS N Twenty-Three Thousand and First
THL'S BUSINESS RESCUE Respondents and Further Respondents

CONFIRMATORY AFFIDAVIT

I, the undersigned,

TREVOR JOHN MURGATROYD

do hereby make oath and say —

1 I am an adult male director of Metis Strategic Advisors (Proprietary) Limited. |

am the third applicant in my capacity as the duly appointed joint business.

rescue practitioner of Tongaat Hulett Limited, the first applicant in this

application.

2 The facts contained in this affidavit are within my own personal knowledge and

are both frue and correct.

3 [ confirm that | have read the Founding Affidavit deposed {o by PETRUS
FRANCOIS VAN DEN STEEN and confirm thatthe facts c_ontained thetein are,
| 2
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insofar as they may relate to me, within my personal knowledge and are, e the

best of my belief, both true and correct,

TREVCR JOHN MURGATROYD

[ certify that this affidavit was signed and swom to before me at
on thisthe day of Aprit 2023 by the deponent who acknowledged that he knew
and understood the contents of this affidavit, had no objection to taking this oath,
considered this oath to be binding on his conscience and uttered the following words:
1 swear that the contents of this affidavit are both true and correct, so help me God.'

COMMISSIONER OF OATHS

Name:
Address:
Capacity:
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IN THE HIGH COURT OF SOUTH AFRICA

KWAZULU-NATAL LOCAL DIVISION, DURBAN

[n the matter between:

TONGAAT HULETT LIMITED
(IN BUSINESS RESCUE)

TONGAAT HULETT SUGAR
SOUTH AFRICA (PROPRIETARY) LIMITED
(IN BUSINESS RESCUE)

TREVOR JOHN MURGATROYD N.Q.

PETRUS FRANCOIS VAN DEN STEEN N.O.

GERHARD CONRAD ALBERTYN N.O.
and
SCOUTH AFRICAN SUGAR ASSOCIATION

S.A. SUGAR EXPORT CORPORATION
{PROPRIETARY) LIMITED

MINISTER OF TRADE, INDUSTRY
AND COMPETITION

SOUTH AFRICAN SUGAR MILLERS'
ASSOCIATION NPC

SOUTH AFRICAN CANE GROWERS'
ASSOCIATION NPC

SOUTH AFRICAN FARMERS
DEVELOPMENT ASSOCIATION NPC

RCL FOODS SUGAR & MILLING
{PROPRIETARY) LIMITED

ILLOVO SUGAR (SOUTH AFRICA)
(PROPRIETARY) LIMITED

UMFOLOZI SUGAR MILL (PROPRIETARY) LIMITED

GLEDHOW SUGAR COMPANY

CASE NO.;

First Applicant

Second Applicant
Third Applicant
Fourth Appficant
Fifth Applicant

- First Respondent
Second Respondent
Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent
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{PROPRIETARY) LIMITED , Tenth Respondent
HARRY SIDNEY SPAIN N.O | Eleventh Respondent
UCL COMPANY (PROPRIETARY) LIMITED | '_

(PROPRIETARY) LIMITED Twelith Respondent
ALL REGISTERED GROWERS Thirteenth to Twenty-Three

Thousandth Respondents

THE AFFECTED PERSONS IN Twenty-Three Thousand and First
THL'S BUSINESS RESCUE Respondents and Further Respondents

CONFIRMATORY AFFIDAVIT

|, the undersigned,

GERHARD CONRAD ALBERTYN

do hereby make oath and say ~

1 | am an adult male director of Metis Strategic Advisors (Proprietary) Limited. |
am the fith applicantin my capacity as the duly appointed joint business rescue

practitioner of Tongaat Huleft Limited, the first applicant in this application.

2 The facts contained in this affidavit are within my own personal knowledge and

- are both true and correct.

3 { conﬁ_rm that | have read the Founding Affidavit deposed to by PETRUS

FRANCOIS VAN DEN STEEN and confirm that the facts contained therein are,
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insofar as they may relate to me, within my personal knowledge and are, to the -

best of my belief, both true and correct.

GERHARD CONRAD ALBERTYN

I certify that this affidavit was signed and sworn to before me at
on this the day of April 2023 by the deponent who acknowledged that he knew
and understood the contenis of this affidavit, had no objection o taking this oath,
considered this cath to be binding on his conscience and uttered the following words:
1 swear that the contents of this affidavit are both true and correct, so help me God.'

COMMISSIONER OF OATHS

Name:
Address:
Capacity: .
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IN THE HIGH COURT OF SOUTH AFRICA

“FA3."

KWAZULU-NATAL LOCAL DIVISION, DURBAN

in the mafter between:

TONGAAT HULETT LIMITED
(IN BUSINESS RESCUE)

TONGAAT HULETT SUGAR

SOUTH AFRICA (PROPRIETARY) LIMITED
{IN BUSINESS RESCUE)

TREVOR JOHN MURGATROYD N.C.
PETRUS FRANCOIS VAN DEN STEEN N.O.
GERMARD CONRAD ALBERTYN N.O.

and

S0OUTH AFRICAN SUGAR ASSOCIATION

8.A. SUGAR EXPORT CORPORATION
{PROPRIETARY) LIMITED

MINISTER OF TRADE, INDUSTRY
AND COMPETITION

SOUTH AFRICAN SUGAR MILLERS'

~ ASSOCIATION NPC
 SOUTH AFRICAN CANE GROWERS'

ASSOCIATION NPC

SOUTH AFRICAN FARMERS'
DEVELOPMENT ASSOCIATION NPC

RCL FOODS SUGAR & MILLING
(PROPRIETARY) LIMITED

ILLOVO SUGAR (SOUTH AFRICA)
{(PROPRIETARY) LIMITED

UMFOLOZI SUGAR MILL (PROPRIETARY) LIMITED

GLEDHOW SUGAR COMPANY

CASE NO.:

First Applicant

Second Applicant
Third Applicant
Fourth Applicant
Fifth Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent

Seventh Respondent

Eighth Respondent

‘Ninth Respondent
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{(PROPRIETARY) LIMITED Tenth Respondent
HARRY SIDNEY SPAIN N.O Eleventh Respendent
UCL COMPANY (PROPRIETARY) LIMITED
(PROPRIETARY} LIMITED Tweifth Respondent
ALL REGISTERED GROWERS Thirteenth to Twenty-Three
Thousandth Respondents
THE AFFECTED PERSCNS IN Twenty-Three Thousand and First
THL'S BUSINESS RESCUE Respondents and Further Respondents

CONFIRMATORY AFFIDAVIT

I, the undersigned,

DAVID EVAN HOWELLS

do hereby rmake oath and say —

1 | arm an adult male employed by Tongaat Hulett Limited (in business rescue)

{the first applicant in this application} as the Managing Director of Tongaat

Hulett Sugar' South Africa (Proprietary} Limited, the second applicant in this |

application.

2 The facts contained in this affidavit are within my own personal knowledge and

are both true and correct.

3 I confirm that | haye read the Founding Affidavit deposed to by PETRUS

FRANCOIS VAN DEN STEEN and confirm t_hat the facts contained therein are,
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insofar as they may relate to me, within my personal knowledge and are, o the

best of my belief, both true and cormect.

DAVID EVAN HOWELLS

{ certify that this affidavit was signed and swom to before me at
on this the day of April 2023 by the deponent who acknowledged that he knew
and understood the contents of this affidavit, had no objection to taking this oath,
considered this oath {o be binding on his constience and uttered the following words:
'I swear that the contants of this affidavit are both true and correct, so help me God.'

COMMISSIONER OF OATHS

Name:
Address:
Capacity:
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Tab 1 REGULUTION THBEGIE/Z2022 - THL BOARD REE}DLU_TIO_N ~ EU!S_NESS_ RESCUE !'F . ﬂ 4“ 92

THL Board Resolution

TONGAAT HULETT LIMITED
{Registration No. 1882/0006 10/08)

{the "Company")

WRITTEN RESOLUTIONS OF THE BOARD OF DIRECTORS PASSED IN YERMS OF SECTION 74
OF THE COMPANIES ACT, 2008

Resolution; THE035/2022

We, the persens whose names appear below angd who have signhed this document of other documents
in the same form, being the directors of the Company, hereby adopt by written consent, ngen in person
or by electronic communication, the following resolutions in terms of section 74 of the Companies Act,
2008 (the “Companies Act”) and they shall be as valid and effective as if they have been passed at a
meeting of the directors duly convened, constituted and heid.

[T 18 RECORDER THAT -

1 A guorum was present for the meeting in person and/er via electronic commuthication, and that ail
tive periods for the convening of this board meeting as requived in terms of article 7.4 8 of the
MO, as read with Section 73 of the Companies Act (“the Companies Act”) and otherwise are
hereby watved and/or condened, to the extent necessary, given the urgency of the agenda items.

2 Afier careful consideration, the directors adopted the resolitions below in accordance with the
provisions of the MO! and the Companies Act.

IT IS RESOLVED THAT -

1 The Company, heing financially distressed within the meaning of section 128(f} of the Companies
Act, and with the belief that there is a reasonabie prospect that Company may be rescued within
the meaning of section 128(b){jii) of the Cbmpanies Abt, voluntarilty commences with business
rescue proceedings immediately and that it be "placed under the supervision of a business rescue
practitioner in terms of Section 126{1) of the Companies Act; '

RESCLUTIONS-30/09/22 3 of 346




Tab  RESOLUTION THBO3N2022 - THL BOARD RESOLUTION - BUISNESS RESCUE 93 E 14

THL Board Resolution

2 the Company and/or its atiorneys, namely Werksmans Attorneys, forthwith Jodge the requisite
documents for the commencement of busingss rescua proceedings with the Companies and
Intellectual Property Gomm_issioﬂ of South Africa and any documents ancillary thereto and/or
necessary for the commencement_ and/or continuation of business rescue proceedings; '

3 Trevor John Murgatroyd, Jdentity Number: 621111 5087089 ("Murgatroyd"}, Petrus Francois
van den Steen, Identity Number: 6811075024087 {*van den Steen”) and Gerhard Cbnf__ad
Afbertyn. identity Number: 8309185128084 ("Albertyn®), of Metis Slrategic Advisors Proprietary
Limited, each of Murgatrayd and van den Steen being senior tumaround specialists, nd.Ai_bertyn
being an experienced turnaround specialist, be appointed as the Cprr_zpany‘s_joint husiness rescug
2Ty practitioners in terms of section 129(3)(b) of the Act; and

4 John Gavin Hudsan, in his capacity as director of the Company, be and is hereby authorised to
do all things necessary, or 1 pracure the doing of all things necessary, and to sign any and all
documents, or to procure the signing of any and ali documents, as is necessary to give effect to
the resolutlons aforesaid on behalf of the board of directors of the Company, including deposing
and signing lhe sworn statsment conternplated In Section 128(3)(a) of the Companies Act;

5 any director of the Company who was present at the meeting of the board when the resolutions
listed above were gebated and passed may sign these resolutions in counterparts and, despite
the fact that the names of alf directors of the Company appear belaw, these resolutions need only
be signed by members of the board of directors of the Company who are suifficient in number to
constitule a quorum and validly consider and resolve on all matters discussed and agreed during

the mesting.
= /A
GAVIN HUDSON 201002022 171k DAN MAROKANE 26/10/2022 1642
/,@’J, e ' YN 2
ROBIN GOETZSCHEZs/10/2023 15:26 ROB AITKEN 261012022 15:30

DAVIE NOKO 28:407202% 17:30 ) _ GRAHAM CL_ARK 26/10:2022 15,33
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Tal 1 RESOLUTION THBG3EZ2022 - THL B0ARD RESOLUTION - BUISNESS RESCUE

THL Board Resclution

Pt Srvomismraic,

ANDILE SANGQU  26/102032 17:18

. —

PIERS MARSDEN  26/10/2022 16:06

LOUISA STEPHENS 2670/2022 1800

RESOLUTIONS-30/0%/22

50348




95

COR 1231

" F/A&§u

aies aod imcf’zximi
‘Propiety Commission

mimiaie
it ez ol e Eudc oo

COMPANIES AND INTELLECTUAL PROPERTY COMMISSION
REPUBLIC OF SOUTH AFRICA

Date: 27/10/2022

.. Customer name: NASTASCHA HARDUTH

{{ "t Gustomer code: NASTAS

“ E-mail address: NHARDUTH@WERKSMANS.COM
Rereference Number: 60000190283

The Commission has received a form CoR123.1 Notice to Commence Business Rescue
Proceedings in terms of section 129 or court order commencing business rescue.
proceedings in terms of section 131 of the Companies Act, 71 of 2008, dated 27/10/2022 for:

Company / Close Corporation Name: TONGAAT HULETT LTD
Registration Number: 1892/000610/06
Company / Close Corporation Status: BUSINESS RESCUE

_ The application was duly registered on 27/10/2022 and the eﬁectlve date of commencement of
¢ business rescue proceedings is recorded as 27!10/2022 : .

Yours sincerely,

Commissioner: CIPC

The Companies and inteflectual Property Commissijon of South Africa
P.0 Box 429, Pretoria, 0001, Republic of South Africa '
Docex 256, Preforia
Contact centre 086 100 2472
WWW.CIPC.CD.2a
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Document issued by the Commissioner of Companies And intellectual
Property Commission on Thursday, 27 October 2022 at 17:10

Certificate of Confirmation

Registration Number: 1892/000610/08
Enterprise Name: TONGAAT HULETT
ENTERPRISE INFORMATION
Registration number: 1882/000610/06
.Enta_rprise. Name: TONGAAT HULETTLTD
Registration Date: 07/09/1882

{'\;,-..-;.\.,\_. | Business Start 07109/1892

IEnterprise Type: PUBLIC COMPANY

Enterprise Stetus: BUSINESS RESCUE
Financial Year End: MARCH

Main business/Main abject

AN AGRI-PROCESSING BUSINESS WHICH INCLUDES
INTEGRATED COMPONENTS QF LAND MANAGEMENT,
PROPERTY DEVELOPMENT AND AGRICULTURE

Tax numbet: Q306101206

Addresses: Postal Address Address Of Registered Office
POBOX3 AMANZIMNYAMA HILL
TONGAAT TONGAAT
Kwa-Zulu Natal Kwa-Zulu Natal
4400 4400

Company Records Location:

0 e
1892!00.08‘19}95 s
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The Companies and Inteliectuat Property Commission of South Africa
P.C Box 429,Pretoria, 0001, Repubiic of South Africa
Docex 256, Pratoria
Contact centre 086 100 2472
www.cipe.co.za

Document issued by the Commissioner of Companies And intellectual
Property Commission on Thursday, 27 October 2022 at 17:10

Certificate of Confirmation
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Registration Number: 1892/000610/06 }

f
Enterprise Name: TONGAAT HULETT £
Registration Number: 1892/000610/06 .

gntemﬁse Name: TONGAAT HULETT LTD

.
i "
{3

AUDITORS

Name

Postal Address

ACTIVE MEMBERS / DIRECTORS

S ERa AT
118/1172019 08240102286

{Postal:4 SUNSET
VELLAS S VICKIE
; : VAVENUE
o b . o . : o ,MORN!NGSIDE
| : z . JEXT, KWA-ZULY
£ 3 {N 2196
R : P iResidentla] Address:
o ‘ 14 SUNSET VILLAS, 5

szCK]E
:AVENUE,

: sMORN!NGSiDE
3 | EXT,KWA-ZULU
; N 2196

AITKEN ROBERT DIRECTOR 8202255068086  (01/03/2019 ‘0B32338953 5Posta|;1
DAVID : : : ) [AMANZIMNYAMA
; ,H!LL -
! : : {ROAD TONGAAT,
: : I TONGAAT KIWA-
‘ZULU N, 4399 i
Res:dentlaf Address:
11 AMANZIMNYAMA
: : IHILL .
‘ROAD, TONGAAT,
i ) ; TONGAAT,KWA-
: : : R ‘ZULU N,4309
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HUDSON JOHN  {DIRECTOR (7008185224082  [01/02/2019
GAVIN
VANROOYEN  ICOMPANY 7402085089084 01/01/2020
JOHANNES 'SECRETARY |
JACOBUS : 5
CLARK GRAHAM :NON EXECUTIVE 5508185207088  21/04/2022
JOHN iDIRECTOR |

j E é

f { i
'NEL JEAN ‘NON EXECUTIVE 7204055144034 6&’110&0&5”
JOHANNES ‘DIRECTOR i
MARSDEN PIERS INON EXEGUTIVE 1770305568084  :23/06/2002
MICHAEL DIRECTOR .

~ INONE EXECUTIVE 5?08135758087 '

NOKO DAVID. 'd%'xd'viééé'c' -
COLLEN  DIRECTOR :
3 }
! 3- i
: i
! !
U L
" 1892/000610/06

{0605556770

£

10835566751

0836417317

}
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iPostal:P O 80)98 :

13, GLENASHLEY,.

{GLENASHLEY, KWA—f

ZULU N,4308
Resndennal Address:; :
27 THE -
DUNES BALLITO,
1BALLITO,KWA-
.ZULU N 4308

PostalP OBOX

i3, TONGAATNO
ADRESS NO
Adress, 4400 i
Residential Address: .
NO ADRESSND
ADRESS NO
ADRESS NO

Adress 0000

I Postal:50 HAWAAN

DRIVE HAWAAN

FOREST

ESTATE,
{UMBHLANGA
iROCKS KWA- ZULU
N,43192
Residential Address:
50 HAWAAN :
DRIVE,HAWAAN
;FOREST |
TESTATE,
{UMBLANGA
;ROCKS KWA—ZULU

_iNa31g
=Postal 30 VAN DER

iISTEL

iSTREET,
‘MOSTERTDRIFT,
{STELLENBDSCH,
WESTERN CA, 7600
iResidential Address:
:30 VAN DER STEL
,STREET
{MOSTERTDRIFT,

i STELLENBQSCH,
lWESTERN CA 7600

Postaid

TAMANZIMNYAMA

'HILL

*ROAD TONGAAT,
TONGAAT KWA-
IZULU N, 4310
sResMent;al Address: :
1 AMANZIMNYAMA
HILL

sROAD , TONGAAT,

WONGAAT KWA-

_‘ZULUN 4310

'Postal PO BOX
$7562430,

;GARD&NVIEW.
GARDENVIEW,

 IGAUTENG,2047

00180293

iResidential Address: :
130 TALAMATI .
;STREET,THE REST
iNATURE
!RESERVE
NELSPR!UT
‘MPUMALANGA,




STEPHENS 'NON EXECUTIVE {7610220461080
LOUISA DIRECTOR .
GOETZSCHE  NON EXEGUTIVE | 60091050?5034”
ROBIN MICHAEL  DIRECTOR

E

SANGQU ANDILE ' NON EXECUTIVE 661002596103?'7'

HERSPERUS ~ |DIRECTOR
|
i

FERAT A 0 II[IIEIIIIII[iIIJIIIIIHtI
1892/00061 0106

:15/07/2020

;0836888855 ‘Postal:P O ao)gg
;78586 SANOTON,
SANDTDN '
FGAUTENG, 2146 :
iResidentjal Address: -
¢ 4 THE BOULEVARD,
172 STIGLINGH
{ROAD,RIVONIA,
GAUTENG 2181
‘Postal:2
:SAGEWOOD
;CLOSE ZIMBALI
(COASTAL

“losseB00aze

s RESORT BALLITO,
i KVVA-ZULU N,4000
‘Residential Address:

: 12 SAGEWOOD
CLOSE,ZIMBAL}

_ COASTAL :
3 {RESORT BALLITO, :
} (KWA-ZULL NADOG !

10824858920 Postal:86 BONNIE

]'- PLACE,
GLENADRIENNE,

i GLENADRIENNE,

:GAUTENG, 0060 8

; Residential Address: ;

86 BONNIE '

! iPLACE,

] - GLENADRIENNE,

GLENADRIENNE,

GAUTENG,0060

i
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Companies and Intellectual Property Commission
Republic of South Africa

Notice of Beginning of Business Rescue Proceedings
Date: 27 October 2022

Custormer Code: WERKM_P

Concerning
‘Name and Reglsiration Number of Compeny)

Name; Tongaat Hulett Limiled

Registration No: 1 892_!00061 6/08

Tha above named company advi;es'lhat business rescue procesdings hava commented
in terms of Chapter B of the Companles Acl, as a resuit of:

+ o v ——— b e

\

The Board of the company having adopted tha attached resolutlon in tarms section
129, on . P

D A Court having made tha attathed order in terms of sectlon. 131, on

{n lerms of saction 132 {1){a}, the company's business rescua procesdings commenced
on ; . being the dats on which:

This notice was (lied with the Commission. . {
D The court lssued tha attached order.
(Caly In the case of 8 company resolution)

in support of this Notice, the company has attached a swom staternent of the rslevant
tacts upon which the resolulion was founded by a director representing the Board.

Name and Title of person slgding on behalf of the Company:

| John Gavin Hu - Drireclor - Tongaat Hulett Limited
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Companies and Intellactual Property Commission
Republic of South Africa

Notice of Appointment of Business Rescue Préctitioner

Date: - 27 October 2022

Cusiomer Code; WERKMP

Cencetning
{Name and Registralion Number.of Company}
Name: Tongaat Hutelt Limited

Aeglstrafion No:|892/000610/06

The shove named company commanéad buskess rascus procsedings on

.

The followlng person has been appoinied as the busihess resciie practifioner:
Trevor John Murgatroyd & Petrus Francois van den Steen & Gerhard Conrad Albertyn
(Appolnted as Joinf Business Rescue Praciiioners) ' :

8y the company, In terms OF sactiort 129 {33{b).

D By the court, k terms of seclion 131 (5).

Name and Title of pers?nlng n hehalt of 1he Company:

John Gavin Hudson -firectgt - Tongaat Hulett Limited

Awthorises 8
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COPYRIGHT:This work has been transmitted 16 you as a subscriber or by a Sabinet subscriber. All works and portion of
works published on Sabinet are the copyright of the publisher. No part of any work may be reproduced or used to create
warks by the recipient or use, in any form of by any means, foy any cormmercial or non-commercial purpose whatsoever,
without the publisher's prior written permission. Any unautharised repraduction of a work subject to capyright will constitute a
copyright infringement and render the doer under both civil -and criminal law.

All questinns on rights and ficensing should be addressed to info@sabinai.co.za.
SUGAR ACT 3 OF 1978
SUGAR INDUSTRY AGREEMENT, 2080

Published under General Notice 1208 inGovernment Gazette 21139 of 3 May 2000 and amended by:

GN 1082 GG 41567 20181809
GN444 GG 43L95 20250401
GNZ00 . -0 GG 42466 77+ 20200823

e The Minister of Trade and Industry hereby in terms of section 4(1){c) of the Sugar Act, 1978 (Act 9 of 1978), publish in the
.t Schedule the terms of the Sugar Industry Agreement, 2000, which the Minister has, after consultation with the South African
Sugar Association, determined under section 4{1)(a) of the said Act.

' Alec Erwin
Ministe_r of Trade and Industry
CHAPTER 1
INTRODUCTION AND SCOPE OF AGREEMENT'
1.  Definitions ' |
2. Date of commencement
3.

Scope of Agreement

4,

CHAPTER 2

THE SUGAR INDUSTRY ADMINISTRATION BOARD, THE SUGAR INDUSTRY APPEALS TRIBUNAL AND MILL
GRGUP BOARDS

10. Sugar Industry Administration Board
i1

12

13.

14,

15. Functions of Administration Board

16.
17. Proceedings of Administration Board

Sugar industry Agreerent, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022 Page 1 of 37
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18.
19.
20,
2L
22, Sugar Industy Appeals Tribunal
23.
24.
25,
26. Tribunal while he or she is & member of the Administration Board
- 27,
(" iog,

28.
30.
3L
32,
33. Functions of Appeals Tribunal

38. Proceedings of Appeals Tribunal

47. Appeal Against Finding of Appeals Tribunat
48. Secretaries to Administration Board and Appeals Tribunal
49, Expenses of Administration Board and Appeals Tribunal

50. Mill Group Boards

52, Functions of Mil Group Boards

Sugar Industry Agreement, 2000 - Gen N 1208/2000 Version issued. May 8th, 2022 Page 2 of 37
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53,
54,
55,
56.
57.
58, Appointment of Members of Mill Group Boards
59.
60.
61,

65, Mill Group Boards Responsible to Administration Board
66. Appeals Against Decisions of Mill Group Boards
87.
68. Expenses of Mill Group Boards
CHAPTER 3
PRODUCTION OF CANE

68. Growers' Register

71. Growers' Right to Detliver Cane

Seed Cane

Permanent Glosing Down or Resiting of Mil

Controf of Pests and Diseases and Varieties of Cane
76. |
77. Harvesting or Destruction of Cane
78.

79.

80.

81,

.82.' Varieties of Cane

B3.

84.

B85,
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86.
87. Compensation for Eradication of Cane
88. Local Pest, Disease and Variety Control Commitiees and Officers
89. Powers of Officers ta Enter Upon Lands
90. Inspection of Land and Order to Eradicate Pests or Diseases
91, '
92,

Service of Notice or Order

ey,

CHAPTER 4
SUPPLY OF CANE .

97. Cane belivery Estimates .

98.

98,

100.

101.

102,

103.

104, Cane Supply Agreements

;106

1Q7. Deliveries ta Mills

108,

109, Times and Modeé of Delivery
110.

311

112

113,

114,

115. Mill Receiving facilifies

116. Varieties of Cane

117. Condition of Cane N
118. Road Maintenance ' ?

Sugar industry Agreement, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022 ' ) Page 4 of 37
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118. Rateable Deliveries |
120.
121, Special Delivery Allocations
122, Supply of information to Mill Group Boards
123,
124, Failure by a Grower to Submit Estimates or Jaformation
125,
126. Cane Diversions,
127,
128,
"z,

{ % 130, Local Grower Stucture/s
130A. Local Grower Councils
131.
132
CHAPTER &
PAYMENT FOR CANE .
133. Payment for Cane ' ”
134. Cane Testing
135.

136.

1.40._ Analysis of Cane Deliveries

141, Application of Adjusting Factors
142.

143. Variations

144, Monthly Cane Delivery Statements
145. Relative Recoverable Value and Payment
146,

147,

148,

148,

150,

Sugar indusiry Agreement, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022
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Favinttating acress i inigeination
i51.
152.
153..
154,

155. Share of Filter Press Cake

156. Access to Data
157. Financing of Cane Testing Service
158.
158.
CHAPTER 6
= DETERMINATION AND DISTRIBUTION OF PROCEEDS AND CANE PRICES

160. Interpretgtion

16l

is2.

163

1684 Determination of Gross Proceeds

165, Net Divisible Proceeds

166. Aliccation of Share of Net Divisible Proceeds to Growing
167.

188.

168. Proceeds of Recoverable Value

. Price for Recoverable Value of Cane

171, Provisional and Final Prices for Recoverable Value of Cane

i72.

173. Production Schedules
174,
CHAPTER 7
SOUTH AFRICAN SUGAR ASSOCIATION AND DISPOSAL OF CROP
175, Industry Ohligations
176,
177. Determination of Local Market and Export Market
178.
179. Exporis
180,
1g1.
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182. Redistribution of Lacal Market Procesds
183 .
184,
185. Carry-Over and Export Obligations
1B6. Financing Atrangerents
187. Sugar Transpost
188.
188.
190. Imposition of Levies ' : .
190, -
- 191,
{7 aes
184,
185, Small Cane Growers’ Financial Aid Fund
186. Development Fund
187. Repeal of Sugar Industry Agreement, 1394
198. Transitional Provisions
1588,
200.
201,
202.

204.

£ -, 205, Amentment of Sugar industry Agreement, 2000

206. Publication of this Agreement
CHAPTER 1

INTRODUCTION AND SCOPE OF AGREEMENT

1.  Definitions

In this agreement any word or expression to which a meaning has been assigned in the Act shall have that meaning
and, uniess the context otherwise indicates-

() *“the Act” means the Sugar Act, 1978 (Act No. 9 of 1878},
(i} “Administration Board” means the Sugar industry Administsation Board referred 1o in clause 10;
{iiiy “Appeais Tribunal’ means the Sugar Industry Appeals Tribunal referred to in clause 22;

(ivi “Cane Testing Service™ means the cane testing service referred {0 in clause 134;

Sugar Industry Agreement, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022 Page 7 0f 37
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(v} ‘*“contracted” when used in the context of the supply of cane by growers to mills means the obligation of a
grower 1o supply cane and the corresponding ebligation of a mill 1o accept cane in terms of a contract between
the mill and the grower concerned, including a deemed contract referred to in clause 106;

{(v) “control area” means a geographical area from time to ime delineated by the South African Sugar Association
and notified to the Administration Board;

[Cefinitlion ot "Co-operation Agreement” inseried by GN 7002020 w.e.i. 1 July 2020}

{vii) "crush mili* means the home mill of a grower of, if a.rrangements at any time exist for the diversion of deliveries
of the grower's cane to another mill, means such other mill at that time; .

(vii)) "export market” includes all territories, other than the [ocal market and "export” bears a corresponging meaning;
() “Growers"Assotiation” means means SACGA and SAFDA;
[Definiton of "Growers' Asstciation” subsiituted by GN 760/2020 w.e.f. 1 July 2020].

{x) “growers’register” means the register referred to in clause 89,

(xi) “home mill" in relation to a grower, means the mijl to which the grower is af the time bound to deliver cane under
2 contract, whether of along term or short term duration;

{xii) “industry obligations"” means expenditure incurred b'y or at the instance or with the approvat of the Seuth
African Sugar Association referred toin clause 177 and includes alt expenses which in terms of this agreement

are industry obligations;

{xii}} "L.ocal Grows

i h,are hereby

{Definition of “Local Grower Council” substitited by GN 700/2020 w.e.f, 1 July 2020

{xiv} “local market" mearis the geographical area falling within the borders of the Republic of South Africa and the
states of Swaziland, Namibia, Lesotho and Botswana;

{(xv) “Local Pest, Disease and Variety Controf Committee" means a committee referred to in clause 88;

{xvi) “member”, in relation to the Adminisiration Boazd or the Appeals Tribunay, Includes an altemate member of that
body: '

(xvii} “mill" means a particular sugar mill, and includes the mifler in respect of that mill only;
[Deflrition of "Millers Assoriation” substituted by GN 700/2020 w.e.f. 1 July 2020 ]
(xix) “Mill Group Board™ means a board referred to in clause 50,
(xx) “Official Mathods Manual” means the manual referred to in clause 135 as amended from time to time;
(xxl) “out of season cane® means any cang for which special deliveries to a milt other than the home milf or crush
mil of & grower are necessitated, at any time hetwsen the cloging of the home mill or crush mill ot such grower at

the conclusion of its crushing season and [ts opening at the commencement of the ensuing season, by reason of
damage by frost, fire, drought, fiood, pest or disease; \

Sugar Industry Agreement, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022 Page 8 of 37
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(xxii) “recoverable valle" means the mass of recoverabie content of cane delivered by a grower to a miii for crushing,

which mass represents recaverable sugar moderated by the value of recoverable molasses of such cang, taking
inte account adjustments in respect of the sucrose, non-sucrose and fibre content thereof, and which mass of
recoverable content shalt be calculated in terms of the procedures.contained in the Official Methods Manual;

{xxiil) "SACGA" means the South Alrican Cane Growers' Association NPC and its successors in title;

{Definition of "SACGA" inserted by GiN 700/2020 w.a.f. 1 July 2020}

{(xxiv) “SAEDAT.means the South Afr

[Detiniion of "SAFDA" inserted by GN 700/2020 w.e.f. 1 July 2020)

() “Sasexcor” means S$.A. Sugar Export Corporation {Proprietary) Limited,

{xai)  “season” or “crushing season”, in relation to a mill, means the period, in each year, that a mill is open for the
acceptance of cane delivered from growers for cnushing at the milf;

pavii)  “sugar beet™ or "beet” means, botanically, an annual root crop of the speciesBela Vulgaris, grown
specifically for the production of sucrose from the roots which constitute araw material which may be delivered

by a grower to a mill for processing;

(xxviiiiy “sugar beet mi!i" means a mill which produces sugar exclusively from sugar beet and includes the miller in
respect of that mill only,

(xxix) “sugar cane® or "cane" means, botanically, a talt grass of the genusSaccharum, agricubturally, a crop
produced from hybrids which are the progeny of a number of Saccharur species commonly referred 10 as
cane and, specifically, the raw material which may be delivered by a grower to a mill for pracessing;

{xxx} “ton” means a metric ton and “tonnage"” has a corresponding meaning;

{xxxi} “Union Co-op” means the Union Co-operative Limited;

{xxxii} “year” means a period of twelve months commencing on the first day of April.

Date of commencement

This agreemnent shall be called the Sugar Industry Agreement, 2000, and shall come into operation on 1 Aprii 2000.

Scope of Agreement

This agreemert constitutes an agreement determined by the Minister in ierms of section 4(1) of the Act.

In terms of section 4(2](&) of the Act, sugar beet is des;gnaled as an agricultural product fromwh;ch itis possible to
manufacture sugar as a proguct which Is subject tn this agreernent.

This agreement shall hot apply to sugar beet growers, and only those provisions whickexpressly refer to sugar beet
miliers shall apply to sugar beet millers,

Subject o clause 5, this agreement shall be bindi_ng on every grower, miller and refiner.

If any grower had a contraciual right to have cane transported fo a milt by or at the expense ok mill and that right
terminated an 1 April 1984 in consequence of the amendments to the Sugar indusiry Agreement, 1979, which came
into effect on that date, that right shall not revive notwithstanding the repeal of the Sugar Industry Agreement, 1979,

The Administration Board, Appeais Tribunal and each Mill Group Board established in termsof the Sugar industry
Agreement, 1994, shall, tpon the coming into force of this agreement, continue in existence and be deemed to have
been established in terms of this agreement and the unfinished business of each of those bodies shail be resalved by
those bodies, respectively, without interruption notwithstandlng the repeal of the Sugar industry Agreement, 1994, and

the coming into force of this agreement.
All determinations, decisions and actions lawfully made, taken or done by any person, bodyor authority constituted or
authorised undet the provisions of the Sugar tndustry Agreement, 1994, hereby repealed, shall be Geemed, in all cases™
not specifically provided for in any oiher provision of this agreement, 10 have been made, taken or done by the
corresponding persen, body or authority constituted or authorised under this agreement, and shall continue (o be of full
force and effect until repealed or amended by reason of competent action taken according to the provisions of this

Sugar Industry Agreement, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022 Page 8 of 57
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CHAPTER 2

THE SUGAR INDUSTRY ADMINISTRATION BOARD, THE SUGAR INDUSTRY APPEALS TRIBUNAL AND MILEL
GROUP BOARDS

10. Sugar Industry Administration Board
There is hereby esfablished a board ta be known as the Sugar Industry Administration Board.
11. The Administration Board shail consist of-

(2) one person appointed by the Sguth African Sugar Assaociation;

{b) two persons appointed by the Millers' Association; and

12. The member appointed by the South African Sugar Association will be the chairperson of theAdministration Board,

13. The South Alrican Sugar Association, the Millers' Association and the Growers' Association,respectively, may appoint
ane or fnore afternate members to act in the place of each Administration Board member appointed by it, If more than
one alternate for an Administration Board member is so appointed, the body appointing them shaft stipulate the order in
which the alternates shall assume office so that the first alternate int the stipulated order who is available 1o act shall
assume temporary office to the exclision of the others. Each alternate Administration Board member may act in the
place af the member to whom he or she is appointed as an alternate during the absence or inability 10 act of such
member and, while so acting, shall have all the powers and duties (including those of the chairperson in the case of the
alternate appointed by the South African Sugar Association) of such a member.

14, Each Administration Board meimber shail hold oftice untl he or she is removed from officeby the body of which he or
she is the appointee or he or she resigns or dies. The Sugar Assaciation, the Millers® Association and the Growers'
Association shall, respectively, at ahy time be entitied to remove from office any Administration Board member
appointed by it and to fill a vacancy In the office of any suth appointee by making a new appointment.

15, Functions of Administration Board

The Administration Board shall-

(@) exercise the powers and perform the duties conferred upon or imposed on itin terms of this agreement.

" (b) conduct the enguiries, investigations, inspections and surveys which it considers to be appropriate jor ihe better
performance of its functions in terms of this agreement,

{c) be entitled ta refer, of its own volition, any matter within its jurisdiction to the Appeals Tribuna! for a directive of
decision, in which case it will be hound by any such directive or degisien,

16.. The Administration Board may
{2} appoint committees fram among its members and delegate to any committee any of 18 functions;

(b) appoint any person it considers fit to advise it in any matter within its jurisdiction and remunerate the person
concerned, and

{c) generally do anything incidenta) to the proper performance of its functions in terms of this agreement.

17. Proceedings of Administration Board
The Administration Board may meet for the despatch of business, adjourn or otherwise regulate its business as it
deems fit and &n Administration Board member may at any lime request the chairpersan to convene a meeting of th

Administration Board and the chairperson, on receipt of such request, shall convene the requested meeting.

18. The quarum neceésa:y for the transaction of the business of the Administratior: Board shall beall five members or

Sugar Industry Agreernent, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022 Page 10 of 37
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therir ailernates: Provided that It &t any meeting a quorum Is not present, the charperson may adjoUm the meeting tor
not less than seven but not more than 14 days and if the chairperson or acting chairperson and at least one member
appointed by the Millers’ Association and one member appointed by the Growers' Association are present at such an
adjourned meeting, the members then present shall constilute a quorum.

Questions arising at an Administration Board meeting shall be decided by a majority of votes.

Alf appliéalions and representations to the Administration Board shall be made in writing irsuch form as the
Administration: Board may determine or approve from time to time, [n any application or master before if, the
Administration Board shall inform itself of the facts to be taken into account in the manner as it deems fit, including
evidence on affidavit: Provided that it shall not teceive oral evidence or represemtations or hoid hearings nless, in its

sole discretion, it considers that exceptional circumstances exist in any particular application or mattey which require it
to hear gral evidence or representations.

Any notification by the Adminisiration Board of a decisien, order, ruimg or determinatiorshall be deemed to have been
notified to a person-

{a) whenitis defivered to him or her persanalty or to his ar her authorised representative; of
(b) five days (excluding Saturdays, Sundays and public holidays) after it is sent to him or her by pre-paid cerified o
regnstered mail at the address appointed by him or her for the service of such notification or, failing such
appointment, at his or her last known business or residential address.
Sugar Industry Appeals Tribunal
The South African Sugar Assaciation shalf establish a tribunal to be knawn as the Sugar Industry Appeals Tribunal,
The Appeals Tribunal shail consist of-
(a) three persons appointed by the South African Sugar Association,
(b) one person appointed by the Millers Association; and
() two persons appointed by the Growers' Assogiations, 1 appointed by SACGA and 1 appoinied by SAFDA.
[Para. (c) substituted by GN 700{2020I w.ed. 1 July 2020
The Milters’ Association and the Growers' Association, respectively, may appoint one ormore alternate members to
actin the place of their respective appointed members of the Appeals Tribunal in the absence or inability 1o act of such

appointees. I either Association appoints more than one alternate, it shalt stiputate the order in which appointees shall
assume acting office so that the first alternate in the stzpulated order who is availabie to act shail assume tempo:a:y

The members of the Appeals Tribunal appointed by the South African Sugar Assoclation shallall be persong having, in
the opinion of the South Affican Sugar Assaciation, no direct material pecuniary interests in the sugar industry {'the non
industry members™) and no member of the Administration Board shali be eligible to be a member of the Appeals

Tribunal while he or she is 2 member of the Administration Board.

On 31 July of each year, ane of the non-industry members shall retire from office and his or her office shall be filled
with effect from 1 August of that year by a new appointee The non industry member to retire in each year will be that
non industry member who will have been lopgest in office since his ar her last appo:nlment but, as between persens
last appointed on the same day, the one to retire shall be determined by [ot.

The South African Sugar Assaciation shall designate one of the non-industry members as thechairperson of the
Appeals Tribunal and one of the other such members as the vice-chaiyperson thereof.

Each membper of the Appeals Tribunal appointed respectively by the Millers' Assaciation andhe Growers' Assodiation
shall retire from office on 31 July in each year and his or her office shall be filled with effect from 1 August of that year
by a new appointee.

In the event of any vacancy occurring in the Appeals Tribuhal otherwise than in censeguencef the expiration of a
member's periad of office, the body having appointed the member whose office becomes vacant shall appeint & person
to fill that vacancy for the unexpired portion of the period of office of the member in whose place that person is
appointed. if any of the non-industry members bacomes temposarily unabie to act, the South African Sugar Assotiation
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A refiting member of the Appeals Tribuinal shall be eligible for re-appointment.

The body appointing a member of the Appeals Tribunal may remove that member from officeon the ground of the
member's improper of irregular condust or his or her incapacity to perform bis or her duties properly.

Each member of the Appeals Tribunal shali receive such fees as may be from time 1o timedetermined by the South
African Sugar Assaciation.

Functions of Appeals Tribunal

Any person having a direct interest in a decision, order, rufitg or determination of the Administration Board shal! have
the right to appeal to the Appeals Tribunal against the decision, order, ruling or determination. Unless in regard to the
matter in question this agreement otherwise stipulates, the persan shall, within 21 days of the date on which the
decision, order, rtiling or determination of the Administration Board is notified to him or her, lodge with the
Administration Board a written notice of appeal, failing which the right te appeal shal lapse and the decision, order,
ruling or determination of the Administration Board shall be finat and binding. The Administration Board shall, upon
receipt of a notice of appeal, send copies of the notice of appeal ta each other party directly affected by the decision,
order, rujing ot determination against which the appeal shalt have been lodged and to the Appeats Tribunal,

The Appeals Tribunal shall perfarm the following functions-
{&) hearand decide any appeal where a right of appeal to the Appeals Tribunal is provided for in this agreement;

{b) hear and decide any issue ot issue any directive in regard to any matter referred to it for a decision or directive
by the Administration Board or the South African Sugar Association;

(c} hear and decide any dispute which may arise between a miill and & grower arising from a cane supply agreement
or any agreement between those parties relating to the supgly or delivery of cane;

{d) undertake and resolve any matter which, in terms of this agreement, falls to be undertaken by the Administration
Board if the Admintstration Board is unable 10 or fails to duly resolve the matter owing to a deadlock or for any

other reason; and
{e) hear and decide any matter which, in terms of this agteement, is 10 be determined by it

Subject to the provisions of this agreement refating 10 the determination of particular disputesif any dispute arises
between any persons upon whom this agreement is binding, insofar as he dispute relates 10 the subject matier,

in clause 34(c) {unless such last mentioned agréement otherwise stipulates}, the Appeals Tribunal shafl have -
jurisdiction, exclusive of any court of faw, to determine such dispute and any party to such dispute may subimit such
dispute for determination to the Appaals Tribunal.

Proceedings of Appeals Trib'unal

The Appeals Tribunal may hold hearings for the despatch of its business, adjousn and otherwise regulate its hearings
as it deems fit: Provided that the Appeals Tribunal shall convene at ieast once a quartet for the purpose of hearings.
The chaitperson of vice chairperson may, at any time, convene a meeting of the Appeals Tribunal for the purpose of &
hearing or any other business.

The quorum for any hearing of the Appeals Tribunal shalt be the chairperson or vicechairperson of the Appeals
Tribunai and at least two other members thereof.

v
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[Clause 38 substiluied by GN 700/2020 w.e.f. 1 July 202C)

The Appeals Tribunal may, on good cause shown, condone a late noting of an appeal.

Hearings of the Appeals Tribunal shalf not be epen to any party not directly affected by thematter before it Provided

- that the chairperson or, in his or her absence, the vice chairperson may permit anyone having a sufficient interest in

the matter but not directly affected thereby to be present.

Each party to an appeal or other matter before the Appeals Tribunal shall be entifled to bepresent and be represented
at the hearing of the appeal or other matter.

The Appeals Tribunal, at any hearing-
(a) may receive written and oral representations from any party to the matter;

(6} shall not be bound by the strict rules of evidence and may inform itself in relation 1o any matter befere itin such
manner as il deems fit;

(c) may take into account alt documents, minutes and records of the Administration Board in connection with any
matier for which purpose the Administration Board shall make such documents availabie to the Appeals Tribunal;

{d) may hold an inspectionin foco,

{e) may adjourn for any purpose.

At the hearing of an appeal the Appeals Tribunal shall not be limited to consideration of thavidence befare the
Administration Board or other body and the Appeals Tribunal may, in its discretion, rehear (he evidence or hear or
receive additional evidence so as to inform itself fuily of the relevant facts.

Subject to the provisions ofclause 47, any decision, order or ruling of the Appeals Tribunalshall be final and binding
on all parties.

The Appeals Tribunal shall have the power to confirm, alter or set aside any decision or orderf the Administration
Board and to make such decision or such arder as it deems proper.

The Appeals Tribunal may make such rules aind regulations not in conflict with the terms okhis agreement'or the

Appea.t Agamst Fmdmg of Appeals Tnbunal

A party to a dispute decided by the Appeals Tribunal In terms of clause 34 may within 21 days of the date of the
Appeals Tribunal's decision appeal to any provincial of local division of the Migh Court of South Africa having
jurisdiction against the Appeals Tribunal's finding by lodging with the registrar of the court cancerned a notice of appeal
setting out in full the grounds of appeal, in which event-

(8) the appeliant shall, on the same day or before notica of appeal is so lodged, deliver 1o the secretary of the
Appeals Tribunal a copy of the notice of appeal;

{t) the secretary of the Appeals Tribunal shall within 30 days of the date on which the notice of appeal is delivered to
© him deliver ta the registrar of the court concerned in tripiicate-

() the record of the proceedings of the Appeals Tribunal comprising copies of all notices and documents filed

on behalf of the parties to the proceedings, a copy of all documentary evidence admitted in the proceedings,
a writien transcript of the oral evidence and a copy of the statement of the decision and order of the Appeals

Tribunal; and
() a siatement of the reasons for the Appeals Tribunal’s finding;

(¢} the appellant shalf on request pay to the Appeals Tribunal the reasonable cost, as determined by the Appeals
" Tribunal, of preparing and capying the documents referred (o in paragraph {b);

(d) the appeal shail be prosecuted as if it were an appeal from a judgment of a Magistrate’s Court in a civil matter
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finding of the Appeals Tribunal; and

{e) the court hearing the appeal may-
(i  confirm the finding of the Appeals Tribunal; or
(iiy set aéjcfe such finding; or
{iif) substitute its own finding for that of the Appeals Tribunal; and
(iv) make such order as to costs as it deems meet:
48, Secretaries to Administration Board and Appeais Tribunai
The South African Sugar Associafion may-

{a) appeint an officer to exercise the powers and perform the duties of the secretary to the Administration Board;

{b) appoint an officer fo exercise the powers and pertorm the duties of the secretary to the Appeafs Tribunal.
49. Expenses of Administration Board and Appeals Tribunal

All costs and expenses incurred by the Administration Board and the Appeals Tribunal in the performance of their
functions in terms of this agreement shalt be industry obligations.

50. Mill Group Boards

There shall be established for each mill, other than Union Co-ap, a board 16 be known as a Mill Group Board
comprising respective representatives of the mill and the growers concemed: Provided that-

(a) a Mill Group Board may be established for more than one mill awned by the sarme miller:

(b)  Union Co-op shall perform the functions of a Mill Group Board in respect of the Union Co-op mill and the growers
concerned and all the provisions of the agreement relating to Mill Group Boards, save for clause 54, shall mutatis
mutantfs apply to Union Co-op; and

{(c) the membership of each Mill Group Board in existence on the date of the coming into operation of this agreement
shall be deemed to have tieen established in terms of this agreement.

At any time, 1he growers-concerned referred to in the foregoing provision in relation to a MiliSroup Board shail-..
comprise all those growers who at that time are contracted to deliver cane to that mifl, or who shall have delwered cane
to that mill during the previous year unless they at that time are confracted ta deliver all their cane to another mili.

Functions of Mill Group Boards

Mill Group Boards shall-

(&) have as their principal objects the promotion of the interests of the mills and growers to which the respective Mill
Group Boards relate, including the provision of services aimed at facilitating the reception and testing of cane

- defivered to the mills concerned;

(b) perfonn their duties and exercise their powers in terms of this agreement, and advise the Administration Board
on matters relating to the provisions of this agreement, as may be required from time to time; and

(c) undertake the specific functions in refation to cane testing described in clause 53.
53, Each Milt Group Board shall, at the mili concerned, be responsible for-

(@} the provision of all sampling and analysing facilittes and egquipment required for the determination of the
recoverable valug of cane delivered by growers to the mill for the purpose of determining-

(i} the total mass of recoverable value of cane entering the mill; and =
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Methods Manual;

{p) the determination of the total mass of recoverabie value of cane entering the milf and the recoverahle value of
i the individua! consignments of cane, in accordance with the Official Methods Manual, and

{c) keeping records of all data periaining to its activities as req u:red by the South African Sugar Association from
time to time.

54. Toenable it to discharge its functions, each Mill Graup Board shall be a legal persona.
55. Each Mill Group Board shall, in respect of the mifl concerned, have power (o~

(2) provide for the testing of cane in accordance with clause 53 and to detide on all aspects of cane Sampling and
analysis including but not limited to the freguency of cane sampling and analysis and the manner in which cane
sampling and analysis shall be carned out;

(b) enter into contracts in connection with the discharge of its ohligations and without lisniting the afaregoing
generality, it it is resolved that cane testing is to be caried out in terms of a contract with any provider of cane
testing services, ta engage the services of a coniractoy to carry out cane testing at the mill concerned and to
negotiate and agree the terms of such contract, including any renewal thereof;

{c)., - undertake such ! 2y from i i ssigne y agreement between the Local

[Para. (¢} substituted by GN 70072020 w.e.f, 1 July 2020}

(d} impose penalties on growers who fail, without good cause, to deliver cane to the mill concerned in teims of their
cane delivery estimates;

(e} recover the costs incurred in the discharge of its obligations from the mill and the'grOWers concerned,;

{fi own, inits own name, any movabhle or immovable assets and, where appropriate, to secure registration of such
assets in the name of the Mill Group Board;

(o) dispose of any of its assets by public auction or private treaty and on such terms as it may decide;

(h} open and gperate bank accounts and (o invest any funds surplus to its reguirements in any registerad financial
institution;

- Borrow money - with or without security; to finance any of its objec\s and fo- piedge ormorigage- any of its assets o - o
as security for any such borrowings;

{j delegate any of its powers to any person or organisation in such manner as it may from time to ime determine;
(k) employ such stafl as may be required;
(N  sue orto be suedin its own name;
“(m) supervise the entire cane testing process; and '
{n} undertake any other maiter incidental to the proper performance of its functions.

56. A Mill Group Board shall at no time distribute any of its surplus funds, profits or gains 1o anyperson and shall at all
times utilise its funds solely for the objects set out in this agreement.

§7. If atany time a Mill Group Board is. for any reason whatsoaver unable to discharge itwbligations in terms of this
agreement, the Administration Board shall be entitled, after giving written nolice to the Milt Group Board of its intention
to da so, to assume controt of cane testing at the rill concerned. The Administration Board in so doing shall have all
the powers of the Mill Group Board provided for in this agreement, Once it is satisfied that the Mill Group Board is agai
functional, then the Administration Board shall return control of cane testmg at the miil concerned to the Mill Grougp
Board.

58. Appeointment of Members of Mill Group Boards
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[Para. {a) substn'uted by GN 70072020 w.e.f. 1 July 2020)

{v) themil me.mbers shail be appointed by the mili concerned,

[Para. (¢} substituted by GN 700/2020 w.e.f. 1 July 2020]

{d} for the purpose of assisting it in performing its functions the Mill Group Board may establish an advisory
commiitee as a body subsidiary to itself, and

(e} any dispuie as to the establishment, composition or any ather matter regarding the operation of any Mﬁl Group
Board, shall be determined by the Administration Board, ,

60,

61.

62,

63.

65,

{Clause 52 substituted by GN 700/2020 w.e.. ¥ uly 2020}

Each Mill Group Board shall appoint its own chalrperson and secretary and have power ttformulate its own rules of
procedure. A chairperson shail be appointed for a year at a time and. in successive years, the chairperson shall be
alternately the naminee of the grower members and the nominee of the mill members.

All questians for decision by Milt Group Boards shall be decided by the members present atluly constituted meetings
thereof and at each such meeting-

{Para (a) substituted by GN 700/2020 w.a.1, 3 July 2020}

by the mill members and grower members, respectwely, shall each nominate one of their number present o

““exercise their respective callective vote;
{c}) the chairperson shall not have a casting vote; and

{d) the decisians of the Mill Group Board shall be binding on the milt and on aff growers who are contracted to defiver
cane to that mill,

The Administration Board may issue guiding rules and regulations for the establishment ofvilf Group Boards and the
conduct of the affairs thereof.

if, at any time, in respect of a particutar mitl, a Mill Group Board does not exist or dees noperform its functions, then
subject to clause 57, the mill concemed shall perform the functians of the Mill Group Board in accordance with the
directions of the Administration Board,

Save insofar as this agreement otherwise provides, any dispute between a Mill Group Boardand a mill or between &
Milt Groug Board and a grower or between growers and & mill relating ta a Milt Group Board shall he referred to the
Administration Board, which shall determine the dispute and if a Mill Group Board is unable 1o resolve an issue before it
due to a voling deadiock, the issue shail be referred to the Administration Board for determination.

Mill Group Boards Responsible to Administration Board

M'ii[ Group Boards shall be responsible 1o the Administration Board and shall carry out any direction and instruction
the Administration Board in respect of the perormance of thelr functions.
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66. Appeals Against Decisions of Ml Group Boards

Any decision of a Mifl Group Board shall be subject io an appeal to the Administration Board by any interested party,
save insofar as this agreement otherwise provides.

67. Anysuch appeal shall be noted in writing to the Administration Board within 21 days of thedate on whiich the degision
is notitied to the parties concemed, failing which the right to appeat shall lapse. :

. 68. Expenses of Mill Group Boards

. The ordinary expenses of Mill Group Boards and their subsidiary bodies shafl be financed locally in such a manner as
raay be agreed upon by the growers and the mills concerned, save that in respect of fhe costs and experises of cane
testing, clause 157 shall apply in respect of the apportionment of such costs between growers and the mill. AMHl
Group Board may impose levies to provide for such expenses and, insofar-as such levies are imposed on ‘growers,
direct the relative mill to deduct the levies from cane payments which become payzhle by the mill to'the growers.
-concerned. The extraordinary expenses of Milt Group Boards incusred at the instance of the South African Sugar
Association or the Administration Board shall be paid by the South African Sugar Association at such rates as may be
determmed by the Seuth African Sugar Association from timé 10 time. '

CHAPTER 3
PRODUCTION OF CANE

69. Growers’ Register

The Administration Board shall keep a register o be known as the growers' reglster inn which shall be entered in
respect of each grower

(2) bis or ber name;
(b) the mill to which he or she is expected 10 deliver cane; and
{c) such other information as the Administration Board deems necessary,

70. The Adminisiration Board shall keep the growers’ register up-to-date and, as at I April in each year, shall have
available at its office an up-to-date abstract thereof,

Growers’ Right to Deliver Cane

’ A gmwer may delwer catie to’ Emy m[li Wtilmg to accept hts or her came fcr cmshmg it he of she sha!% flTSt have ioaged
with the Adrinistration Board a notice in such form as the Admln!s!rai:on Board may from {ime 1o time determme in

which is set out«

{a} the grower's name and address;

{b) such other information as is reasonably reguired by the Administration Board, provided that if the name, address
ar ather information notified to the Administration Board changes at any time, the grower concerned shall
farthwith give to the Adminisiration Board notice of such change in such form as the Administration Board may
from time to time determing.

72, Seed Cane

No grower shall sell or otherwise dispose of any seed cane without the prior approval of the Local Pest, Disease and -
Variety Contral Committee having jurisdiction over the land on which the cane is grown.

73. Alocal Pest, Disease and Variety Contral Committee may require a grower within itsjurisdiction who intends to use
his or her own cane far seed cane on his or her own land to obtain the Committee's prior approval therefor.

74, Permanent Closing Down or Resiting of Mill

. (&
if & mill intends to resite or close permanently, it shall give the Administration Board and its Mill Group Board at least
two months prior writien notice thereof and the Mill Group Board shall without delay take ali reasonable steps to notify,
all affected growers of the intended reciting or closure and ne grower shall have any claim or obligations against or to
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grower and the mill.

75. Control of Pests and Diseases and Varieties of Cane
The provisions of this Chapter relating to the control of pests and diseases and varieties of cane are intended
specifically to preverit or abate joss and damage suffered by growers and the sugar industry and shall be read and
construed as supplemental, in aid and not in derogation of the Agricultural Pests Act, 1973 (Act No. 3 o 1873}, of any
other legisiation relating to pests and diseases in plants,

76. inclauses 77 to 86, unless the context otherwise indicates-

(a) “grower” in relation to land on which cane is growing includes a person who has title to the land or who is actually
in occupation of the land ar who otherwise has the right of management, care, control or use of the land; and

{b) ‘“proclaimed asea’ means a control area or part of a control area designated under clause 77.

Pests and Diseases and the Compuisory

© $77. Rarvesting or Destruction of Cane

if, in the opinion of the South Alrican Sugar Association, it is expedient that remedial operations on or the harvesting or
destruction of any cane infested with any pest or disease he made compulsory in any coniro! area or part of a control
area, the South African Sugar Association may by notice in the Gazette prociaim the control area or a pant of a control
area as an area (a “proctaimed area™ in which remedial operations on or the harvesting or destruction of cane infested
with the pest or disease in question shali he compulsory on all growers in respect of land situated within the
proclaimed area.

78. The South African Sugar Assogiation may in the notice referred to inclause 77, publish such procedures, directions or
arders a5 it may determine for the purpose of regulating remedial operations to be castied out on or the harvesting or
destruction of cane and the South African Sugar Association may from time to time and in ke manner amend or
withdraw any notice or suspend the operation of any notice for such period as it may deem fit or in relation o such parnt
of the proclaimed area as it may specify,

79. Each grower in respect of land situated within a proclaimed area shali carry out the remediabperations or the
harvestinig or destruction of cane with a view to the eradication of the pest or disease in question as may be required to
be complied with in terms of a notice referred fo in clause 77.

If the grower fails or omits to promptly comply with, to the satisfaction of the Local PestDisease and Variety Control
Committee concerned, any procedure, direction or order published in terms of the notice, the comymittee may, at the
expense of the grower, cause the procedure, direction or order 10 be carried out and the grower shall forfeix all righ?s to

- the proceeds;if any; of any-cane harvested-upon-the land in question,-which proceeds shall-be payable to.the South.-
Alfrican Sugar Association.

81. ifthe proceeds referred to inclause 80, are insufficient to meet the costs incurred by the Southafrican Sugar
Association in causing any procedure, direction or order so carried out, the South African Sugar Association shajl be
entitled fo claim the shertfall fom the grower and a cerlificate by the South African Sugar Association's auditor as to
the amount so due shall be prima facie proof of the amournt,

82. Varieties of Cane

On of before 31 Mareh in: each year the South African Sugar Asstciation shait cause 10 be published a notice in the
(azette which shall specity in respect of each contrel area or respective parts of each contral area the varieties of cane
approved by the South African Sugar Assogciation for planting and such notice shall come into force on 1 April following
the date of publication and shall remain in force until the following 31 March.

83. No grower shall at any time plant cane other than a variety of cane at that time appraved byhe South African Sugar
Association for planting in the relevant control area of part thereof in which the grower's land is situated, in terms of the
South African Sugar Association's said notice then in force.

84. A grower who plants land o an approved variety of cane shall, in the event of the approvabelng withdrawn in respect
of the control area or part of a control area concerned, but subject to a right of appeal to the Administration Board, |
eradicate the carie within the period and in the manner determined by the relative Local Pest, Disease and Variety
Control Commitiee and laid down in a writfen order duly served on him of her. o
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85. Save during the period determined by the Locai Pest, Disease and Variety Control Committedfor the eradication of a
_previously approved variety of cane, no grower shall deliver to a mili and no mill shall knowingly accept delivery from a
grower of a variety of cane which is not, in the year of delivery, an approved variety for planting in the control area or
part of the ¢antrol area in which the grower's land is situated.

86. Any cane whichis not a variety duly approved for planting in the conirol area concerned ompart thereof and any cane
which is growing on a grower's land after the expiration of the period determined for the eradication thereof in terms of
an order referred to in clause 84, shall be deemed to be diseased sugar cane to which the provisions of clauses 79, 80
and 81 shall mutatis mutandis apply.

B7. Compensation for Eradication of Cane

The South African Sugar Asseciation may in its discretion and having due regasd 1o equitable considerations
compensate a grower for loss suffered due to the eradication of his or her cane before the time it would normally be
ploughed out, if e South African Sugar Assoclation is satisfied that-

{a) the grower has become obliged 1o eradicate the cane due to the pest and disease control provisions or control of
varielies pravisions of this agreement; and '

LI (b) the loss has occurred due ta circumstances beyond the control of the grower:

Provided thal if a grower feels aggrieved at any decision of the South African Sugar Association in the exercise of the
discretion, he or she shali have the right 10 appeal against that decision to the Appeals Tribunal, whose decision shall
‘be final and binding on the grower and the South African Sugar Association,

88. Local Pest, Disease and Variety Control Committees and Officers
The South African Sugar Association-

(a) shali establish, cause the appointment of committee members of and make rules by which to regulate the
procedures 1o be follawed by respective Local Pest, Disease and Variety Control Cammittees and Local Pest,
Disease and Variety Control Officers (hereinafter referred to as officers) for respective cortrol areas or parts of
controf areas and shiali determine the area of jusisdiction of each committee and officer and shall provide for the
identification of and the written authority te be produced by all officers so appainted;

(b) may delegate any of its functions in terms of clauses 77 to 96 to a Local Pest, Disease and Variety Control
Committee; and

shalf have the power 1o impase fevies in accordance with the recommendations of a Local Pest, Disease and

T Variety Control Comimitted on particilar mills and particular'growers o fund the cosls and expenses of such - - ==
commitiee and shall have the power to require the relative miils to deduct any levies imposed on growers from

payments due 1o growers for cane deliveries.

8a9. Powers of Officers to Enter Upon Lands

Each grower In respect of tand situated in a control area shall permit an officer on production by such officer of his or
her written authority to enter upon the grower's land i order to perform any of his or her functions or those of a L.ocal
Pest, Disease and Variety Control Commitiee or any order or instruction given to him or her by the South African Sugar
Association,

80. Inspection of Land and Order to Eradicate Pests or Diseases
without incurring any obligation to pay compensation, a Local Pest, Disease and Variety Control Committee niay cause
an officer to inspect any cane on any fand situated within jis area of jurisdiction and to remove samples of any cane in
arder to ascertain whether any pest or disease inirnical to cane exists on the fand.

g1. if an officer discavers upon any land within a proclaimed area the presence of any such pesty disease, oy reasonably .
suspects the presence thereof on the land, the Local Pest, Disease and Variety Cohtrol Committee concerned may- v

(3) by osder in wriling duly served on the grower cancemed declare the whole of the fand or any speacified portion \/

thereof to be quarantined for such period or periods as may be determined by the Local Pest, Disease and
Variety Conirol Committee concerned and specified in the order;
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specified in the order such measures as the Local Pest, Disease and Variety Control Committes concemed may
specify for the eradicaling or combating the pest or disease; and

{c) by order in writing duly served an the grower refuire the grower to carry out any remedial operation on of to
harvest or destroy any cane growing on his or her fand in the manner and within the periogd specified in the order
and to keep his or her iand or any portion thereof free of any such sugar cane for a period specified in the order.

92. Any orderissued under clause 91 shali be subject to an appeal to the Administration Board.

93. Shouid a grower upon whom an order under clause 81 has been duly served faif or omil toduly observe or comply with
the terms and requirements of the order, the South African Sugar Association may cause the order to be catried out in
‘accordance witlj the provisions of clause 80.

94, The Administration Board shall have power to consider and decide any matter in fespect ofwhich any Local Pest,
Disease and Variety Control Comemittee is unzable, due to a disagreement among its members, 1o come to a decision.

85. Any appeal to the said Administration Board shail. be noted in writing and delivered at theoffice of the South African
e Sugar Association within 14 days of the service upon the grower concerned of the order against which the appeal is
i d noted,

96. Service of Notice or Order

Any order in terms of the provisions of clauses 84 or 91 shall be deemed to have been duly served on the grower
concerned-

{a) ifitis delivered 10 the grower personally;
by ititis delivered to his or her duly authorised representative;

(©) five days, excluding Saturdays, Sundays and public holidays, after it is sent by certified or registered post to the
last known business or residential address of the grower; or

{dy iiitis delivered at the land concerned, in the absence thetefrom of the grower, to a person apparently in charge
thereof. '

CHARTER 4

SUPPLY OF CANE

Each Mill Group Board shall, after consultation with the growers and mill concerned, and subject 1 the provfsions of
-this agreement, from time to time make rules for the taking out of cane delivery estimates by growers who are
contracted fo supply cane to the mill, and for the better performance of its functions,

98. A grower shall, whenever so requested by his Mill Group Board, submit an estimate of thazane which he or she
proposes to deliver to the refative mill during the crushing season in each year and all such estimates shall be made in
good faith and the grower shali, with due regard to a milf's shiigation 1o accept deliveries of cane, use his or her best
endeavours to campile his or her cane delivery estimates with reasonable accuracy.

99. Reductions or increases in a grower’s cane delivery estimates shall be permitted only iraccordance with the ruies
determined by his or her Mill Group Board in accordance with the provisions of clause 97,

100. By not later than 30 Seplember in gach year, or such earlier date as is agreed upon by the MillSroup Board and the
mill concerned, or such later date as may, with the approval of the Soulh African Sugar Association, be so agreed,
each grower contracied {o deliver cane to the relative mill shall be required to submit to the Mif Group Board a cane
delivery estirate relative 10 the current season, which shall constitute an undertaking by the grower to deliver the mass
of cane indicated in the estimate and after that date the grower may only increase or reduce his or her undertaking, on
good cause shown, 1o the extent permited by the relative Mifl Group Board and the mill concerned. The words “good
cause” in this clause shall be construed as including agronomic and such other factors and circumstances as may be
considered appropriate.

101. If the Mill Group Board and the mili concerned cannot agree on a date other than 30September, either party may refer

Sugar Industry Agreement, 2000 - Gen N 1208/2000 Version issued: May Bih, 2022 Pége 20 0f 37




122
Salinet

LG LIRUIGCT LW T MU N O GEFULT WJLCI L2 fUe Ciu bz e,

102, It shal} be the duty of each Mill Group Board to take out at regular intervals and in accordancawith its rules, estimates
of cane which the growers concerned propese to defiver during the crushing season and to advise the Administration
Board, the growers and the mil concemed of the estimates. Mills shalt not be liable for incorrect estimates made by Mill
Group Boards.

103. Mill Group Boards may determine any guestion relating to growers’ estimates of productiomot specifically provided tor
‘in this agreement,

104. Cane Supply Agreements
A miil and a grower may enter info a coniract (commonly called a “cane supply agreement”) in terms of which-
(@) such grower wilf be obliged to grow cane on such grower’s land;

(b} for a peried, such grower will be obliged to deliver such céne to such mill and such mill will be obliged to accept
such deliveries; and

(. ' ‘-_"_' { {c) the mill and the grower concerried agree to ancillary contractual terms which are not in conflict with the terms of
7N this agreement, ' '

108, Care supply agreements in existence when this agreement comes into operation, shall besuspended during the
subsistence of this agreement insofar as they are in conflict with the provisions of this agreement, but otherwise they
shall remain in force: Provided that references in any such existing cane supply agreement to SUCrose or SUCIose in
cane shall be construed as references 1o recoverable value,

106. }f a grower who is not contracted to defiver cane to the relevant mill, submits a cane delivengestimate to a Mill Group
Board and such estimate is included, in whole or in padt, in the Mill Group Board's delivery allocations for the year
concerned, such grower and the mill concerned shall be deemed to have entered into a contract for the supply of that
mass of cane refermed to in such grower's initial estimate to the extent incitided in such delivery allocations, as it may
be amended from time to time, Tor the year concerned. If a group estimate by several such growers is submitted and
included in the delivery allocations, each of those several growers shall be deemed to have sa entered into stuch a
contract with the mill concemned in refation to his or her respective share of the group estimate.

107, Deliveries to Mills
Each grower shali-

{a) deliver his or her cane 10 his ot her crush mill;

‘ L Ty ensurethat all the cane is delivered in such & condition:that the mill concerned will be able to crugh thecane-- - - - - .-
: efficiently, to which end, without deragating from the generality of the foregoing, each grower shall ensure that the
cane is reasonably topped and either trashed or burnt,

108. Save insofar as may be otherwise agreed between a particular grower and his or her home milind subject ta any
provision in this agreement to the contrary, each grower shall bear his or her own costs of transport of cane to the
home milt concerned.

108, Times and Modes of Delivery

Each Mill Group Board shall be responsible, according to the terms of this agreement, for regulating ali matters relative
to the delivery time and mode of defivery applicable to each grower delivering cane to the mill concerned. The
expression “delivery time” embraces the days of a week and the hours of a day during which a grower is required to
deliver cane to a mill and the expression “mode of defivery” embraces the method by which cane is to be bundled,
including the size of bundies, or not bundled and the type of delivery vehicle employed, so determining the manner in
which the cane is presented far off-loading at a mill's receiving facilities.

120, if, to suit the receiving facilities of a mill, the mill tranships or moves cane from one mode oflelivery to another, the
costs af transport from the transhipment point to the mill ar the cost of moving the cane to the other mode of delivery
shall be borne by the mill, save insofar as the parties may otherwise agree.

111, i amill undertakes the haulage of a grower's cane hy locomotive from railhead to mill, thesosts of the haulage shali be
borrie by the mill, save insofar as the parties may otherwise agree.
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112. Save insofar as this agreement otherwise provides, each grower shafi deliver his or her cane tdhe mill concerned at
the same delivery time and by the same mode of delivery he or she was entitied to employ immediately prior to the.
coming into force of this agreement,

113. If a mill or a grower wishes to effect a change in the growers time of delivery or the mode delivery to the miil
concerned-

(a) the proposal for the change shall be referred 1o the Mill Group Board cancerned;
(b} the Mill Group Board concemed shall not effect the change uniess-

() in the case of the delivery time, the grower concerned consents thereto and, if the proposed change will
affect the rate at which cane in any panicular mode is received by the mill concerned from other growess
contracted to that mill, the mill consents thereto;

- (i) in the case of the grower's mode of delivery, except if the propesed change results from a change in such
mit'’s receiving facilities effected pursuant 1o clause 115, both the mill and the grower consent thereto; and if
e any dispute arises as to whether a defivery ime ot mode of delivery may be duly changed in accordance
with the provisions of paragraphs (a) and (b), no change shall be given effect to until such time as the right
to appeal has lapsed or such time thereafter as any appeal duly noted to the Administration Board of further
. appeal to the Appeals Tribunal shall have heen finally disposed of.

Pl

114. A milt may refuse to accept the Gelivery of cane by a grower who perststentiy faits to complyvith his alfocated delivery
time or mode of delivery.

{Clavse 115 substituted by GN 700/2020 w.e.L. 1 July 2020}

118, Varieties of Cane

Each grower shall, as far as possible, deliver different varieties of cane in separate consignments, each identified by
variety int the relevant delivery note. Each mill shall weigh consignments separately and keep a proper record thereof,
The Mill Graup Board concerned shall, as far as practicable, test the different varieties of cane separately for all
elements requwed S0 as 10 amve atthe recoverabie value. The Mill Group Board shali co!late such data for mdustrial

TpUYpeses. T T T e s

117. Condition of Cane

Unless the terms of any contract between the refative mill and relative grower provide otherwise, if a mill is dissatisfied
with the condition of cane delivered 10 it by a grower and does not wish to accept such cane, if shall refer the matter to
the Mill Group Board concemed. If, in any such imatter referred to it by a milf, the Mill Group Board concamed is
satisfied that the condition of the cane is so defective that the mili concerned cannot efficiently crush the same, the Mill
Group Board concerned shall order the cane ta be redelivered to the grower concerned at the grower's expense,
regardless of whether or not it has been weighed, in which event the grower shall not receive any payment therefor. A
Mill Group Board may delegate any of its functions in terms of this clause to a nominee. '

118. Road Maintenance

Where, from 1 Aprii 1984 untli immediately before the date on which this agreement comes into operation, a mill has
continued to be responsible for making available and maintaining a road over which a grower delivers cane 1o a mill,
the mill shall, to the extent it continues to be legally entitled to do so and unless otherwise agreed between the mill and
the grower, continue to make the road available to the grower and continue {0 maintain the same on the same basis as
hitherto on condition that-

(a) if any authority assumes the obligation 1o maintain the road or provides a suitable alternative road, the mitl's @L
obligafion shali cease;

(b) subjectto any contractual rights the mill may have, the mill shall not charge the grower or his or her transpo
contractor for the use of the raad; and .

Sugar Induslry Agreement, 2000 - Gen N 1208/2000 Version issued; May 8th, 2022 Page 22 of 37

AR,




124
Sabinet

“Raciffating aceess ta iaferdotion

(c) the provisions of this clause shall not apply if the mill makes available or maintains the rglevant road pursuant to
a contractual obiigation, which obligation shall not he deemed to be extended by the provisions of paragraph (b).

119, Rateable Daliveries

Total deliveries of cane shail be made by a grower 10 the relative milf rateahly over the fuif length of the crushing
Seasor, uniess otherwise agreed to by the mill and the Mill Group Board cancemed.

128. Each Mill Group Board shall, in consuitation with the milf concerned-

(@) determine rateable delivery aliocations based an growers' deli wery estimates in respect of all growers contracted
to defiver cane to the mill concemed

{b) endeavour to facilitate co- operation amongst groups of growers to arrange for the sharing by the groups
concerned of delivery allocations as may he appropriate in the interests of a rateable delivery scheduie and the
convenience of the parties concerned; and

(c) advise growers and the mill concerned on all questions relating to delivery allocations and the rateable delivery af
© cane.

L7 121 Special Delivery Allocations
A Mill Group Board may make special delivery allocations to growers at any time to secure the reasonably prompt

defivery of cane darnaged by frost, fire, drought, flood, pest or diseass, or cane required 10 be harvested in tesms of an
order issued in erms of this agreement by a Local Pest, Disease and Varjety Control Commitiee.

122. Supply of Information to Mili Group Boards

Each mill and grower contracted to a mill shall supply to the Mili Group Board concerned ail information reasonably
necessary for the Mill Group Board concerned to perform its functions in terms of this agreement.

123. Each such grower shall supply to the Mill Group Board concernad, by 30 Aprii of each yeam such later date as the
Administration Board may aliow, the following information regarding-

(a) the area of his or her tand reaped and whinage of cane harvested theretrom in the previous year,

(b) the estimated area of his or her Iand to be reaped and tonnage of cane capable of being harvested therefrom in
the cutrent year,;

the esnmated a;ea m‘ his or her Iand—

' (i} " ‘under cane cuttivation as at the previous 31 Ma!ch

(i) to be planted to cane during the current year; and
()} which will be under cane cuitivation on the foliowing 31 March; and

{d) such additional information as the Administration Board may reasonably require,
124, failure by a Grower to Submit Estimates or tnformvation

A Mill Group Board may withhold, or itself determinge, a cane delivery aliocation to a'grower contracted to the miil
concemed and who-

{2) fails 1o duly submit estimates as required by this agreement the accuracy of which is accepiable to the Mill Group
Board of the cane he or she proposes to deliver to the mill concerned; of

{t) fails tmeously and adequately to furnish all the information and returns which he or she is required to furnish in \
terms of this agreement. .

125. A Mill Group Board may, if the relative mill or any refative grower fails ta carry out its or hisor her obligations to furnish -
any information required of it or him or het, make estimates of the reguired information.
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Mills riay at any time divert supplies of cane from one mill to another.

127. Where mills agree 10 make diversions of suppties of cane in terms of this agreement, thedentification of and payments
for all cane deliveries shal! be a matter for agreement between the mills concerned on condition that details thereof
shall be notified to the Administration Board from time to time,

128. Save insofar as may be atherwise agreed by the growes and the home mill concesned-

{a) any additional costs of cane delivery or of cane testing incurred in conseguence of a diversion of cane from &
- grower's home mill to another mill to suit the convenience of mills, shalt be borne by the grower's home mill;

(b) where the diversion resuits in a saving of costs of delivery, the saving shall be for the benefit of the grower
concerned

(c) where a diversion takes place mainly to suit the grower concemed, any additional costs of cane delivery or of
cane testing shall be borne by the grower; and

{r“\ (d) any dispute between the grower and the home milf concerned in relation 1o the provisions of sub-paragraphs {a),
- {b} and {c) and any claim arising therefrom which Is not resolved by negotiation between the parties, mustbe
referred to the Administration Board which wilf have jurisdiction 1o detérmine that dispute, The expression “costs
of cang delivery” in this ciause means the costs incurred in the Ioading, handling, transportation and unloading of
cane from the time itis first loaded on a vehicle to the time it is offloaded at the receiving facilities of the mill

cancerned,

123, Each mill shall notify its Mill Group Board and the South African Sugar Association monthlyof the estimates of cane
diversions agreed between any of them in terms of this agreement.

130, Locai Grower Structure}s

3 ’ [Waords preceding para. (s} substituted by GN 700/2020 w.e.f.. 1 July 2020}

{a) anyagreement the mif may wish ta enter into in relation to the length of fis milling season;

(b) the payment of compensation by the growers concerned to the mill concemed or by the mill concemned to the .
growers concerned if the mifling season is extended beyond the agreed [ength thereof,

{c} cane guality schemes and by-product payment schemes which may be offered to the growers concerned
generally;

{d) theliability of a grower concerned for damages or a penalty If such grower fails, without good cause, to deliver
cane to such mill in accordance with such grower's cane delivery estimate;

{e) any other matter relative to cane deliveries or cane supply which is of general application to all the growers
concerned; and

{ the continuing application of any specific provision of any cane supply or similar agreement subsisting between
the mill concerned and a grower at the time this agteement comes into force and that may othérwise fall away or
be superseded agcording to clause 131,

[Clause 130 renumbered as clause 130A by GIN 700/2020 w.e.f. 1 July 2020)

131. Any agreement resulting from sych.negotiation shall be binding on the mill concerned and all growers concerned Any
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[Glause 1324 inserted by GN 700/2020 w.e f. 1 July 2020)

CHAPTER 5

PAYMENT FOR CANE
138. Payment for Cane
For the cane delivered by & grower to 2 mill in each year, the growes’s home mill shall pay the grower a price per ton
based on the recoverable vaiue of the cane, not less than the price determined in accordance with the provisions of
this Chapter; Provided that, if a grower delivers cane to a mitl in the month of March in any year, the South African
Sugar Association may, on the application of the Mill GGroup Board concémned, declare that such cane shail, for the
iy purposes of this Chapter, be deemed 1o be delivered in the foflowing year.
: { “ - 134, Cane Testing

The South African Sugar Association shall establish ang maintain a Cane Testing Service which-

{a) shall provide an audit function in respect of the determination of the total mass of recoverable value of cane
- entering each mill in accordance with clause 53; and

(b) may undertake the sampling and laboratory procedures aimed at the determination of the recoverable value of
cane defivered by growers to each mill, in respect of which the relevant Mill Groug Board has entered into a
contract with the South African Sugar Asseciation for the provision of such services,

135, The Scuth African Sugar Association shall issue and keep up-to-date a manual called the"Official Methods for the
" Petermination and Distribution of Total Recoverable Vaiue of Cane” (“the Official Methods Manual®) and no
amendment shall be effected to the Official Methods Manual, except with the prior writtent approval of the South African
Sugar Association.

136. Each mill shall provide and maintain alt such measuring equipment as specified by (he Southafrican Sugar Association !
from time to time for the measurement of the mass of cane and mixed juice and any other relevant substance derive
from cane, which eguipment shali also comply and be mainiained in accordance with the Trade Metrology Act, 2973
(Act No. 77 of 1973), i applicable. The mass determinations shall be carried out in accordance with the procediires
detailed in the Official Methods Manual,

137, The Mill Group Board at each mill shall be responsible for the determination of the total massof recoverable value of
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South Afr:can Sugar Assoc;atmn shall al alf imes have access to all facilities, data and other inforimatior: which !t
deems necessary in order to verity the accuracy of the determination of the total mass of recoverable value of cane
entering the mill, . .

138. Should the South African Sugar Association be dissatisfied with the determination of the totalnass of recoverable
value of cane entering a particular mil), it shal} advise the relevant Mill Group Board of Its findings and of the steps it
requires to be taken to remedy the situation and may order amendments 1o the results of determinations by the Mill
Group Board, with retraspective effect. The Mill Group Board shall implement the requiremnents of the South African
Sugar Association Provided that should the Mili Group Board or the mill or grower(s) concerned dispute the validity of
the steps or the amendments, they shall be entitled to refer the matter to the Administration Board for a ruling.

139, Each Mill Group Board shall provide and maintain alf equipment, devices, chemicals andofher faciliies as are
necessary fo ensure compliance with the Official Methods Manual.

140. Analysis of Cane Deliveries
{n order 10 determine the recoverable value of each tonsignment of cane delivergd to a mill by a grower-

’”\ (a) individual cane consignments shail be tested in a manner and at a frequency determi ned by the Milt Group Board
concerned from time 10 time;

i
L

(b) each mill shall, in consultation with the Mill Group Board concerned, design and operate its mifl cane yard ang
cane carrier systems so as fo facilitate the determinations required in terms of clause 53;

{cy when cane is delivered to arelcading site, the cane shall, as far as practicable in the light of the guantties of
individual consignments, be stored so that the reload vehicle is fitled with cane from one grower only;

(d) notwithstanding the provisions of paragraphs (a) to (¢), inclusive, if consignments from any particular growers
are, in the opinion of the Mill Group Board concerned, consistently too small for separate sampling or cannot
practically be separately sampled for goad and sufficient reason, lhe Mill Group Board may direct that such
consignments be grouped for combined sampling and testing and the results of such combined sampling and
1esting of the cane shall apply fo all the cane consignments so grouped within a distribution period referred to in
clause 142;

(e) asfar as practicahie, consignments shall be crushed in the sequence of the dates and times of their delivery o a
mill (and simitarly teloaded on a firstin first out basis at reloading sites); starage times in a mit yard shall be kept
to a minimum and the Mill Group Board concerned shall monitor the delay ot all consignments stored in a mil)
yard;

(o) a Mill Group Board may annui or adjust any test results which it considers to be irrational;

(h) any consignment of cane which for any reason is not sampled, shall be credited a recoverable value in
accordance with the procedures provided for in the Official Methods Manual.

141. Application of Adjusting Factors

The individual consignment analytical parameters arrived at shall then be adjusted in respect of each distribution period
by the Mill Group Board concerned by the application of adjusting factors which shall be determined for the distribution
period according to the Official Methods Manhual.

142, Each distribution perigd, which shall normally be seven days, shall be fiied by the Mill GrougBoard concerned or, if the
Mil Group Board is unable to agres, a distribution period shall be determined by the Administration Board.

143, Variations
f at any particular mifl circumstances should arise which warrant a variation from the strict interpretation of any of the
procedures relating to the determination of recoverable valye of cane the Mill Group Board concerned may, subject to

the approval of the South African Sugar Association, authorise such vatiation on such ba3|s and for such period as it
shall deferming,

144. Monthly Cane Delivery Statetents

Each Mili Group Board shall report menthly to the mill concerned and to the Administration Board and the Growers’
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recoverable value thergof.
145, Relative Recoverable Vatue and Payment

For the purpose of clauses 146 to 154, inclusive, the term “growers” in relation to a mill means alf growers in respect of
which such mill is thek home mill,

146, Subject 1o any provisions herein 1o the contraty, each mill shall pay growers prices for canedeliveries based on the
relative recoverable value of the ¢ane, but Union Co-op may adopt its own system of payment for the growers
pontracted to deliver cane to its milk.

147, Notwithstanding anything to the contrary contained in this chapter, the prices payable by amill to a grower in respect of
sugar beet deiiveries shafl be subject to agreement between the mill concerned and the grower concerned,

148. Payment for all out of season cane shall be based on actual recoverable value and not relativerecoverabie value of the
cane,

.. 148, The percentage of the relative recdvé_rs.bie value of the cane delivered by growers to a milshall be calculated in each
year according to the following provisions- .

e’ ey

(a) Inrespect of the cane delivered by each grower, the percentage of the relative recoverable value of the cane
crushed each week shall be caiculated by adding the actual recoverable value percent of the cane as determined
by the Mill Group Board cancerned to the mean recoverahle value percent cane for all the growers for the entire
year concerned {exchuding out of season cane deliveries), and deducting therefrom the mean récoverable value
percent cane for all the growers during the week in which the cane is crushed; and

{b} until the actual mean recoverable value percent cane for the year is finally established for the mill concerned, the
figure shall be estimated by the Mili Group Board concerned,

(c) each Milt Group Beard shall advise the Administration Board monthly, at the time of submitting cane and
recoverable value estimates, of the estimated mean recoverable value percent cane for the year of all the relative
growers and shouid the Mill Group Board fall to agree on an estimate, the Administration Board shall determine
the estimate; B '

{d} inordertoassist with the determinalion of the estimates as accurately as possible, without derogating from the
power conferred on the Milt Group Boarts or the Administration Board in terms of paragraphs (&), (b) and (¢}, a
commitiee comprising one representative of each of the Millers’ and Growers' Associations and the South African
Sugar Association shall determine independent stafistical forecasts and review these at least monthly with a view
- to making recommendations to each Mill Group Board on the estimates of seasonal mean recoverable value
oS percent cane of the relative mil, and tie commitiee may co-apt additionat members as T thinks fit; and

" (e) when the actual mean recoverable valug percent cane for the year is estabilshed for the mill concerned, a final
adjustment shall be made to incorporate the actual seasonal mean in place of the estimated seasonal mean for
the growers concerned.

150. At each mill the Mill Group Board shall calculale the relative recoverable value percent canefor each grower on a
weekly mesan basis and each giower shall be informed by the Mill Group Board concerned at the end of each week of
his ar her mean actual and relative recoverable value percent cane for the week, as well as of the mean for all growers
for the week and the estimated corresponding mean for the year concerned,

151, Payment by a home mill to a grower for the cane delivered by the grower 1o 2 mill shall be made on the basis that-

{8} a provisional payment for cane delivered in each respective mili month shall be made 30 days after the iast day of
the corresponding calendar month and the amount of each provisional payment shall be not less than the sum of
the product obtained by muhiplying 0% of the estimated price per ton of recoverable value, as determined in
terms of the provisions of Chapter 6 for the immediately preceding morth, by the accumulated recoverable value
of the cane deliveries of the grower from the commencement of the year up to and including the last day of the .
mill month in respect of which the payment is due, less the total of ali pravisional payments previously made 1o \\/
him in respect of the year concerned;
\
(b} amill may differentiate between provisional payments made 1o different categories of growers as determined by
' the mill in the fight of delivery patterns and other factors but in no case shalf any provisional payment be based o
less than 90% of the estimated price per ton of recoverabie value and, in the event of such differentiation, the
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{c} afinal payment shali be made on 31 March in each year and the amount of the final payment shall be the sum of
the product obtained by multiplying the price per ton of recoverable value, as finally determined in terms of the
provisions of Chapter 6 for that year, by the accumulated recoverable value of the cane deliveries of the grower
during the year, less the total of all provisional payments previously made to the grower in respect of the year
concerned together with retention inderest catculated in accardance with the provisions of clause 182,

152, At each mill there shall be calculated retention inierest values per ton of cecaverable valuewhich shall be the total of &
calcutation for each month during the years in which cane is defivered, divided by the total tans of the recoverable value

of the cane delivered by the growers during the vear, which calcufation shall be made in accordance with the following
farmuia:

(VxW-RxM}x xZ
tn which forroula the factor

(8) V represents the total cumulative tons of the recoverahle vajug of the cane delivered from the cammencement of
- the year up {o and including the last day of the month concerned;

{7 g

{0 by w represents the price per tan of the recoverable value of cane as finally determined for that year in accordance
with the provisions of Chapter © or, it clause 153 applies, the deemed recoverable value price deiermmed by the
South African Sugar Association in terms of that clause in respect of the period concerned;

(¢} R represents the total cumulative tons of relative recoverable value of the cane delivered from the
commencerment of the year up to and including the last day of the month concerned,

(0 M represents the estimated price per ion of the recoverable value of the cane used as the basis in determining
the provisional payment for the month concemed, iess the retention deducted by the mill;

fe} P represents the period of ime in months until the following payment (notmally one month, except for the period
hetween the last provisional payment and 31 March}; and

(H  Zrepresents the weighted average of the daily prime bank overdraft rate chargeable by the Sugar Association’s
bankers from 1 March in the preceding year to 28 February in the year concerned, less one half of & percentage
paint.

153. For the purpose of the formula set out inclause 152, if any noticnal local market pricereferred to in Chapter 6 is
increased or reduced during any year, the South African Sugar Association shali-

. (a) .estimate and determine the effect that such increase or reduction has on the finally determined recoverable
value price for that year and the date from which it will have such effect; and

(b) determine a deemed recoverable value price which excludes this effect and which shall be applied to all
deliveries of cane up to the date so defermined, and the recoverable value price as finally determined for that
year which shall be appfied in respect of the period after that date, subject 10 any directions or adjustments that
may be laid down by the Scuth African Sugar Association.

154. The retention interest payment ic each grower shajl be calculated by multiplying the tonnageof recoverable value of
the cane delivered by him or her by the retention interest value per ton of recoverable value for the grower's home mitl.

155, Share of Filter Press Cake

Growers contracted to deliver cane to a mill shafl have the right to parficipate in fifter press cake residual from the

milling process in accordance with such arrangements as may be made between that mill and its Mill Group Board and,

failing that, such amangements as may be decided by the Administration Board. If a mill loads, rails or delivers such

cake, the cost of such service shall be paid by the growers concerned and delivery shall be in accordance with
~arrangements to be rmade to suit the convenience of the parties concerned.

156. Accessto Data s

Any person duly authorised thereto by the South African Sugar Association shall have reasanable access to mills and

their records relating to ¢ane testing and ta the records of the Milt Group Board concerned in the course of performin

their duties or carrying out any authorised inspection or investigation. Each mill and any person duly authorised ther ﬁl
i
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cafrymg out any mspeclzon ur mvesttgairon The Mlllers and Growers Assomatuons shall at all Umes have access to the
data relating {o cane testing in the possession of the South African Sugar Association.

157, Financing of Cane Testing Service

The amount required for the costs and expenses of cane testing at each mifl shalt be apportioned between the mill and
the growers concerned in the percentage share in the division of proceeds fixed in clauses 168 to 170; Provided,
however, that the Mill Group Board may determine a different appontionment of such costs, Such costs shall be
recovered by Mill Group Boards in terms of clause 68.

158, The amount required for the eperating casts and expenses of cane testing at each mili wherethe service is provided by
the South African Sugar Association, as determined from time to time by the South African Sugar Association,
regardless of the method of testing employed may be advanced by the South African Sugar Association. The South |
African Sugar Associaﬁon shall recove( such amount on the basis determined by it

158, The amount required for the costs and expenses of the andit function of the Cane Tesnngierwce referred to in clause
- 134(a) shall be an industry obiigation.

Y | ' CHAPTER 6

: (O DETERMINATION AND DISTRIBUTION OF PROCEEDS AND CANE PRICES

160. Interpretation

- In this Chapter, unless the context otherwise indicates-

[Clause 160 (i} deleted by GN 108212018 and reinserted by GN 700/2020 w.e . 1 July 2020)

iy “the notional local market pricemeans the notional price aftributed to local market brown sugar, refined sugar
and molasses, respecwely. delermmed from time to time by the Soulh African Sugar Assomanon in terms of
' ciause 161 and - .

(i) “milling” includes refining and “milier includes refiner.

161, The South African Sugar Association shall, for the purpose of determining the gross proceedsfrom the sale of
production in terms of this Chapter, from time to time determine-

(a) separately for brown and fefined sugar, respectively, the notional local market price of sugar to be sold on the
local market by millers, ex-factory in bulk or packed in one ton bags or 25kg pockets; and

{b) for molasses, the notional market price of molasses to be sold on the local market by millers ex-factory and which
' will also represent the value of molasses utilised by miliers.
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183. I the South African Sugar Association, in terms of the proviso toclause 133, declares thatany cane delivered in March
of any year shall be deemed ia be delivered in the foifowing year the sugar and molasses produced from such cane by
the mill concerned shail similarly be deemed to be produced in that following year.

164 Determination of Gross Proceeds

In respect of each year the South African Sugar Assaciation shall determine the gross proceeds from the sale of
production, which shall be the total of-

{2} the proceeds of losal market refined sugar, caleulated by multiplying the tonnage of such sugar produced and
estimated to be produced during the year by the welghted average notional jocal market price of refiried sugar
applicable during that year,

(b) the proceeds of local market brown sugar, calculated by multiplying the tonnage of such sugar producet ang
© estimated te be produced during the year, by the weighted average notional local market price of brown sugar
e applicable during that yesr,

{c) the proceeds of export sugar, including high test molasses, received by millers from Sasexcor, calculated by
muitiplying the tonnage of such sugsr, including the sugar equivalent as determined by the South African Sugar
Association of high test molasses produced for export and the local market during the year, by the net average
export price per ton of alf export sugar praduced during the year, and for which purposes

(i) the net average export price shall comprise the net free alongside ship or free on board proceeds of such
export sugar including any polarisation awards and quality benuses or penalties ta which shall be added
other income applicable to export sugar such as, inter afia, address commission, despatch money and
interest and from which proceeds shall be deducted any other costs or charges applicabie to export sugar,
excluding those which comprise industry obligations and any adjustment, in respect of a previous year,
referred to in sub-paragraph (ii); and

(i} the final determination of export proceeds for each year shall be made by the South African Sugar
Assaciation not Jater than 31 March in each year and, if certain components of proceeds require ta be
estimated in order that the final proceeds may be sa determined, any differences between the actual and the
estimate of such components shall be brought o account as an adjustment in the calculation of the net

- average export price for the following year;

(d) the net amount of any adjustment in respect of a previous year, resulting from the differences referred to in sub-
paragraph {¢)(i) between the estimated and actual amounts of any components of the export proceeds; and

{e) the proceeds of final molasses including reﬁnery moiasseé. préduced and estimated to be prbduced during the
yeas, as determined by the South African Sugar Association; which proceeds represent-

(i) proceeds from local market sales of molasses and the value of molasses utilised by millers, based on the
notionat local market price of molasses; and

(i} proceeds from export market molasses being the total reafisation of export market molasses sold, less costs
of distribution, handling, storage and transport.

165. Net Divisible Proceeds
In respect of each year, the South African Sugar Association shall determine the net divisible proceeds by deducting
from the gross proceeds calculated in accordance with the provisions of clause 164, the industry obligations in respect
of the year concerned.

166, Allocation of Share of Net Divisible Proceeds to Growing
For the purpoase of determining the price per ton of recoverable value of cane payable by milis to growers in each year
there shalf be allocated to growing a share being a percentage of the net divisible proceeds, which percentage shail,
subject 1o clause 168, be 62,7327% in the 2000/2001 yeay, 62,8593% in the 200112002 year, 62,2852% in the
2002/2003 year and 63,0316% in the 2003/2004 year and thergafter. p

: . - . . .~
167. The percentage of the net divisible proceeds allocated to growing shall be adjusted for anyyear during which the /
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b;;;mé‘ halfof a ﬁ'ercentage point.

168. The basis ot allocation of a share of the net divisible proceets to growing referred to irclauses 166 and 167 may at any
time be varied by agreernent in writing by the Millers’ Assotiation and the Grawers' Association, which Assaciations
may at any time, if both agree, and shall durmg the year 2003/2004, meet with 3 view to reviewing the basns of

alincation,

{Clalse 168 amended by GN 1082/2018 and substituted by GN 700/2020 w.e.f. 1 July 2020)

170. Price for Recoverable Value of Cane

{t’},ﬂ:: S In each year, the price per ton of recoverable value payabte by milis to groweré for cane deliveries shall be egual to the
¥ recoverable value of such cane calculated by dividing the total proceeds determined as payable by mills to growers in
C accordance with the provisions of clause 169 by the total tonnage of the recoverable value of cane delivered during the

year concerned.

171, Provisional and Finaj Prices for Recoverable Value of Cane
Alt eternents of the deterrmination of prices payable by mills to growers based on the recoverable value of cane
deliveries shall be estimated by the South African Sugar Association at the commencement of each vear and thereaiter

monthly during the year for the purpose of enabling provisional payments to be made 10 growers in accordance with
the provisions of clause 153{a).

172. The final determination of such prices shall be made by the South African Sugar Associationnet later than 31 March in
each such year for the year then ending.

173, Production Schedules
Faor the purpose of complying with the'provisi_on_s of this agreement-
(@ eachmill, including a sugar beet mill, shall during each year and according to & timetable 1o be issued before the

commencement of the year submit to the South African Sugar Association retumns, in such form as is determined
from time to time by the South African Sugar Association, of-

{ o (0  inthe case of a mill other than a sugar beet mill, the estimated annual and actual monthly defiveries to the
Lo mifl of cane and of the recoverable value of cane;

() the estiimated annual and actual monthly sugar and molasses groduction; and

(i) total sugar production in respect of the year concerned which must be supported by a certificate of
verification by the relative mill's independent auditor in & form acceptable ta the South Alrican Sugar

Association.
{b} nrespect of each year the South African Sugar Association shall prepare-

(i) final production schedules in respect of all cane supplied by growers to mills and the recoverable value
thereof;

(i} final sugar and molasses production schedules in respect of each mill including sugar beet miils,

174. it any mill, including a sugar beet mill, fails to supply the information required in terms oflause 173, according to the N
timetable issued by the South African Sugar Association, then the South African Sugar Association may, in writing, caw\g
upon any such milf to supply such information as has not been supplied within 14 days of the date of such request. If
the milll concerned does not supply such information within thel4 day period, then the South African Sugar Association
may make an assessment of the relevant tonnage of cane, recoverable value of cane, sugar or molasses, as the cas
may be, and its assessment shall be binding, for all purposes, on such mill,

Sugar Industry Agreement, 2000 - Gen N 1208/2000 Version Issued: May 8th, 2022 Page 3;.-0'?3

CLTHANET I D ¥ e S M S S N AL S i3 e




133
Samnet

Kecollpitng aeis v _m!unmm
CHAPTER 7

SOUTH AFRICAN SUGAR ASSOCIATION AND DISPOSAL OF CROP

[Cisnse 175 subsitunes by 1082/2018 2nd GN 7002020 w.£. 1 July 2020]

176. The South African Sugar Association may at any time resolve that expenditure incurred by itor to be incurred by it shall
not be an industry obligation by reason of the fact that such expenditure relates specifically to a particular arower, miller
or refiner orto a particular group of growers, millers or refiners. :

, f"”‘v 177 Determination of Local Market and Export Market |

The South African Sugar Association shall in respect of each year determine the quantities of sugar required for the
locat market, including carry over stocks, and for the export market, respectively, and shall allocate to each mill,
including a sugar beet rill, & quota of each stich quantity. Quotas so atiocated to each mill shall he allocated separately
in respect of local market retined sugar and tocat market brown sugar, on the one hand, and to export sugar on the
other hand, and shall be determined for each such category, as may be applicable in gach year in the proportion which
each mill's total saleable production of sugar bears to the total quantity of saleable sugar produced by all mills,

including sugar beet mills,

178. In respect of each year the quantity of sugar required in respect of carry over stocks, shail baallocated propostionately
1o the respective mills in refation to their sates on the local market {excluding carry over stocks) in that yeay, Each mill
wilt sell to the Sauth African Sugar Association, which wili be obliged to buy, 1he proportion so allocated to it,

178, Exports

There is no abligation on any mill, including a stigar beet mill, to export or provide for export that quantity of sugar that
is represented by its export quota allocated in terms of clause 177.

186, Each mill shalf in respect of each year provide and deliver 1o Sasexcor for export the quantityf sugar produced by it
and which it does not selt on the local market. Sugar provided for export shall, unless the South African Sugar
_ Associalion otherwise determines, comprise only bulk raw sugar and it shall otherwzse comply with the terms and
~ conditions as are or may be determined by the South African Sugaur Association,

181. Sasexcor shall acqu:re from the respective mills all the sugar to be so exported and ensure thait is exported, accordzng
ta the following pravisions

(a) Each mill shall in each year seli or ensure the sale to Sasexcor and Sasexcor shafl purchase all sugar which the
mill concerned is obliged to provide for export;

(b) The prices payable by Sasexcor shall be determined by the South African Sugar Assaciation fmm time to time in
order ta comply with the provisions of Chapter 6;

{c) Payment for sugar purchased by Sasexcor shall be made to the respective mills when the proceeds of each sale
ate received by Sasexcor; Provided that-

()  all export sugar delivered by milis in any one month, the proceeds of which are not received during the
succeeding 90 days from the end of that month shall, on the expiry of the said 90 days, be financed by
Sasexcor to the full extent of the estimated value at which export sugar is to be paid for by Sasexcor and the
South African Sugar Association shali at the same time finance Sasexcor {o the full extent of the estimated
value of the proceeds which Sasexcor will pay for the sugar in accordance with the provisions of clause
186; ' %/

(i} inthe case of sugar sold in respect of which the proceeds are not recelved by 31 Ma;ch in each year
Saséxcor shall finance mills and the South African Sugar Association shafl finance Sasexcor in accord
with the provisions of paragraph {§) uniii payment is received; and
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{iii) a mill which, as at the end of the year cuncemed, has not delfivered in full to Sasexcor sugar to the full extent
of its export obligation, shalj not be entitled to receive payment in terms of the faregoing provisions in
respect of the shortfall unti! the shorifall has been so deliverad,

{d} The sale and delivery to Sasexcor of sugar to be purchased by it shall be deemed 1o be effected immediately
prior to delivery to the buyer to whom it is re-sold on condttion that any export sugar unsold as at 31 March in any
year shall be purchased by and delivered to Sasexcor on that date and the South African Sugar Association shall
in tum purchase from Sasexcor, at & price to be agreed between them, any such sugar;

(e} Sasexcor shail bear na risks or other Habilities or obligations in respect of any of the sugar purchased or sold by it
and the South African Sugar Assaciation shall accordingly indemnify Sasexcor and hold it harmless against any
claim which Sasexcor may be compelled in faw to meet, subject to any right of recovery which the South African
Sugar Assaciation or Sasexcer may have as against any mill or other person and

{f} The South African Sugar Association shall be respansible for ensuring that Sasexcor performs its functions in
terms of this agreement.

. 182, Redistribution of Local Market Proceeds

The provisions of clause 183 appty to all mills, including sugar beet milis and, in that clause, the expression *mill*
includes a sugar beet mill,

183. in gach year, if a mill sells on the local market a greater quantity of refined sugar or browrsugar (mcludlng carry over
stocks) than the quantity aliocated to it as its local market quota in terms of clause 177, that mifl will pay to the South
African Sugar Association an amount for redistribution amongst those mills which, during that year, sell on the local
market quantities of refined sugar or brown sugar, respectively, which are less than their allocated iocal market quotas,
according to the following provisions

(8} During Aprif of each year, the South African Sugar Assoclation shall provisionally estimate each mill's local
market quotas for refined sugar and brown sugar, respectively, and during the year shall continuously revise such
estimates until the guotas are finally determined at the end of the year. References in this clavse to a iocal market
quota shall he construed as such guota from time to time s0 estimated, until finally determined,

(b) The quarters referred to in this clause are sugar marketing guarters as determined by the South African Sugar
Association in respect of each year, the last days of which need not coincide with the last days of the calendar
quarters concerned.

{c) inrespect of each guarter ending on the last day of June, September, December and March, each il (“an over
perfarming mill") which sells on the logal market more rehned sugar or brown sugar {the excess quantity”) than
o the pro rata share that its local market quota bears to the aggregate quantity of all such sugar sold in the quarter
e concerned by all mills on the local market, shall pay an amount cafculated in temms of paragraph {d) to the South
i African Sugar Association, Tor redistribution as herginafter provided.

{;-..--,2 (d) The amount payable in respect of each quarter to the South African Sugar Association by an over-performing mill
 will be equal to the excess quantity sofd by that mill during that quaster multiplied by the weighted average of the
notional local market price {determined by the South Africans Sugar Association in terms of chapter 6 applicable
during that quarter), less (except in the case of a sugar beet mill) the financial levy imposed by the South African
Sugar Association in ierms of this Chapter applicable thereto, and less a manufacturing allowance determined
according to rules laid down by the South African Sugar Association: Provided that-

(i) the amounts payable for redistribution in respect of the quarters ending on the last days of September,
December and March will include a recalculation of the previons quarter or quarters (as the case may be)
from the beginning of the year on a cumulative basis;

(i) the manufacturing allowance will not be deducted from the amounts payable for redistribution in respect of
the guarter ending on the last day of June and the manufacturing allowance for that quarter wili then be
taken into account as a deduction in the recalculation of the amounts payable for redistribution in the
calculation made at the end of the September quarter;

{i) any amount deducted in terms of the proviso set out in sub-paragraph (e}(i) from the amounis payable to
under performing mills, will be credited in calcujation of the amounts payable by over-performing milis for
redistribution in respect of the quarter concerned, pro rata in relation to the amounts payable by them,
respectively, and those credit will be reversed in ihe recaiculation at the end of the next quarter;
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(v} the caiculations 1o be made at the end of the June, September and December quariers will each be based
on the South African Sugar Association's latest estimate at that time of the respective mills’ ipcal market
quotas for the year concerned and the final calculation to be made at the end of the March quarter will be
based on the actual local market quotas for that year.

{e) The amounts payabie by over-performing miils 1o the South African Sugar Assotiation in terms of the foregoing
provisions shall then be redistributed by the South African Sugar Assotiation 16 those mills ("under-performing
mills¥}, respectively, which, during the quanter concerned, will have sold on the local market less refined sugar of
brown sugar, respectively, than the pro rata shares that their local market quotas bear to the aggregate quantity of
all such sugar sold by all milis on the local market during that quarter; which redistribution, subject 1o paragraph
{), shail be made pro rata in relation to the respective shortfalis of the mills concerned: Provided that, i, at the
end of a quarter, an under-performing faill has not realised in full its previous year's carry-over stocks of sugar

{) anamountequal to the value of its unrealised carry-over stocks will be deducted in calculating the amount
to be rédistributed 1o that mill in respect of that quarier;

(i) the debit in respect of the amount 56 deducted will be reversed in the recalculation of the amount to be
redistributed at the end of the next quaner.

(H If, in any quarter, a sugar beet milf is an under-performing mill, the South African Sugar Association shall adjust
the pro rata shares of the amount to be redistributed in terms of paragraph (€} by adding back to the amount to be
redistibuted any financial levy that wifl have been deducted from the amount payable by each over-petforming

smill,

(@) Anamount payable by an over-performing mill for redistribution in terms of the foregoing provisions shal be paid
within thirty days of the last day of the quarter concerned, except for an amount in respect of the final quarter
which shall be payable upon the date on which, in terms of this agreement, the South Aftican Sugar Assaciation
purchases carry-over stocks from mills and shall be set off, pro tanto, against the purchase price for such carry-
over stocks.

(h) Inrespect of each quarter, the amounts to be redistributed in terms of the toregoing provisions wilt be payable on
the next day after the amounts payable by over-performing milis are due in terms of paragraph (8) and shall be
paid by the South African Sugar Association whether or not it shall have received the amounts payable by over-
performing mills, If the South African Sugar Association suffers any loss in consequence of a default by an over-
pederming mill, that less will be botne as an industry obligation.

(i}  All caleulations necessary to give effect to the foregoing provisions shali he undertaken by the South African
Sugar Association.

184. The proceeds of final molasses referred 10 in paragraph (e} ofclause 1684, before the deduction of rebaies, shall be
' subect to a financial redistribution amongst mills based on the molasses production of the respective mills, which
redistribution shall be undertaken by the South African Sugar Association at the end of each year in aceordance with
rules laid down by the South African Sugar Association.

185. Carry-Over and Export Obligations

The quantity of carry-over stocks required for the local market and the quantity of sugar to be exported in each year
shall be determined in accordance with the constitution of the South African Sugar Association, the provisions of this
agreement and such rules as may be laid down by the South African Sugar Association,

186. Financing Arrangements
The following financing arrangements shall he carried cut by the South African Sugar Assaciation

{8} all export sugar, Jocal market high test maolasses and export high test molasses defivered by milis in any one
month, the proceeds of which are not received during the succeeding ninety days from the end of that month
shall, on the expiry of the 80 days referred to in clause 181{c), be financed by the South African Sugar
Association on the basis of 100% of the estimated export value thereof;

the proceeds of which are not receivad by that date, shalt be financed by the South African Sugar Association on
the basis of 100% of the estimated export value thereof, subject 1o clause 181{c){ii);

()  all export sugar, local market high 1est maolasses and export high test molasses sold as at 31 March of each year, @&,
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the Souith African Sugar Association on and as at that date in order that the total cutput of each year may he
regarded as sold during that year and the year's recoverable value prices may be properly determined with the
least possible detay on the following basis-

() - the purchase price ol sugar for sale in the local market shall be the notional local market price referred to in
Chapter € appiicable on 31 March of that year;

(i} the purchase price of export sugar, including the sugar equivaient as determined by the South African Sugar
Association of high test molasses produced for expori and the local market, shall be based on the estimated
prices thereof as determined by the South African Sugar Association on the basis of the ca!culalaon of
proceeds of export sugar referred to in clause 164(c); and

{ii) each miller and refiner will underiake the realisation, on behalf of the South African Sugar Association, of the
local market carry-over stocks which it will have sold to the. South African Sugar Association and, within such.
period after realisation (being when the sugar concerned is sold to such milles's or refiner's customers) as
will be laid down by the South African Sugar Association, shall pay t& the South African Sugar Association
the notional focal market price or prices applicable on the date or dates of realisation; and

(,— - (d} anyfinal molasses sold as at 31 March of each year, the proceeds of which are nof received by that date and
o any stocks of final molasses unsold as at 31 March of each year, shall be financed by the South African Sugar
_Assomatlon on the basis of 100% nf the estlmazed net value thereof and

(e) the cost of fnnancmg rocal market sugar purchased in terms of paragraph (¢) and of fmancmg final molasses in
terms of paragraph (d) shall e industry obligations.

187. Sugar Transport

Mitlers shalt be responsible for the transport and the costs of transport.of export sugar produced by thern, which
transport and costs will cover delivery to the port of Durban or Maputo, or such other port as the South African Sugar
Assaciation may approve. A mill delivering sugar to a temminal or warehouse operated by the South African Sugar
Association shall uiilise a mode of transport suftable for the receiving facilities thereat and shall not, without the South
African Sugar Assoclation's prior writien approval change that mode of ransport,

188, The costs of foading export bulk raw sugar on board ships, including storage and handlingwill be borne by the South
African Sugar Association and will be industry obligations.

188, All bulk raw sugar which is to be exported shall be delivered to and exported from the port oDurban or Maputo, unless
otherwise agreed by the South African Sugar Association: Provided that, if the South African Sugar Association does
not agree to allow a iill to deliver sugar ta the port of Maputo {or ancther port approved by the South African Sugar
Association) and the cost of transport to Durban exceeds what it would have been if delivered to Maputo (or such other
. ‘approved port), the excess transport ¢osts incurred by the mill concerned shall be borne by the South African Sugar
L, Association as an industry obligation. Furthermore, should the South African Sugar Association not be able to make
NN availabte 1o a milj its nearest qualifying port for the purposes of its export obligation, any increased cost of rransport to
o another qualitying port shall be for the account of the South African Sugar Associalion.

{Clatse 190 substituted by GN 700/2020 w.e.f. 1 July 2020}

191. The expenditure of the South African Sugar Association referred 1o inclause 176 shall be met by means of financial
levias imposed on any grower, milier or refiner or group of growers, milters or refiners as the South African Sugar
Association may deem appropriale having regard to the nature of the expenditure concerned.

192. The fevies referred to inclauses 190 shall be imposed upon all refiners and miliers in respectof and pro rata in relation
to the respective output of each miller and refinery in respect of any period and for that purpose- V

(8) ‘“output*in relation 1o a refiner, means the tonnage of sugar of its own manufaciure sald by it being that part of its
saleable production as determined by the South African Sugar Association from time to time;

(b) “output” in refation 1o a mill, means the tonhage of sugar of its own manufacture sold by it together with the
tonnage of other sugar acquired and soid by it. after deduction of the tonnage thereof sold to a refiner, being that
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{¢) ‘“sold by it" shall include any sugar sold or disposed of by a refiner to & mill and the tonnage of sugar so sold by a
refiner to a mill or by one. mill to another mill, for whatever purpose, shall be leviable upon sush sale on condition
that this shall not prectude the pooling of the production of any grade of sugar and the levying thereof upon sale,
on such basis as may be approved by the South African Sugar Association.

193. kach refiner and each miller shall within 14 days notify the Sowth African Sugar Associationin writing when called upon
1o do so of its respective oulput of sugar during a stated period and if any refiner or any miller declines or fails to notify
the South African Sugar Assaciation of its output for the relevant period, the South African Sugar Association may
estimate the output of the refiner or miller concerned, on such information as is avaitable to the South African Sugar
Association, and charge the levies on such estimate,

184, Each such levy shali be a debt due to the South African Sugar Association ang recoverabte byl on such date in each
month as the South African Sugar Associatich shall determine,

195, Small Cane Growers’ Financial Aid Fund

Notwithstanding the repeal of the Sugar Industry Agreement, 1979, the Small Cane Growers' Financial Aid Fung
Y ) ) established in terms of clause 60(2) of that Agreement for the purpose of assisting those growers who tnay be eligible
oo T shall continue to exist and shall be administered by the South African Sugar Association in accordance with such
reguiatsons or directives as the South African Sugar Association may from time to time determine.

196. Development Fund .

‘Noiwithstanding the repeal of the Sugar industry Agreement, 1879, the Sugar Industry Development Fund established
in terms of clause 81(1) of that Agreement for the purpose of promoting the development of sugar production and
improving the overalfl ecopomy of the [ndustry shall continue {o exist and shall be administered by the South Afican
Sugar Association in accordance with such directives ot regulations as the South African Sugar Association may from
tlime to timie determine and the financing of that Fund shall be an industry obligation,

197. Repeal of Sugar Industry Agreement, 1994

The Sugar industry Agreement, 1894, published under Government Notice No. R592 of 31 March 1994, as amended,
is hereby repealed.

188, Transitional Provisians

Sugar'lndustry Agreément, ZOOd - Gen N 1208/2000 Version issued: May 8th, 2022 Page
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iSS.B _ Transitional Provisions means clatises 198 to 207 of this agreement and clause 15 of the South African

the amendments to the Constitution and the Sugar lndustry

204,

Sugar industry Agreement, 2000 - Gen N 1208/2000 Version issued: May 8th, 2022
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S 24 February 2023
The South African Sugar Association

Ta:
Kwa-Shukela
170 Flanders Drive
Mount Edgecombe
Attention: M Ramkelaweon
) Mary.ramkelawon@sasa.org.za
Pear Madam,

BUSINESS RESCUE OF TONGAAT HULETT LIMITED {IN BUSINESS RESCUE) ("THL"}

1

" The BRPs are aware that SASA, based on legal advice it has received, holds a different view on the

Your letter dated 23 February 2023 headed Letier of Demand (the "Subject Letter") refers.

The business rescue practitioners of THL (the "BRPs") have considered the contents of the Subject
Letter, which to a very great extent traverse ground already covered during prior discussions between
representatives of the South African Sugar Association (“SASA") and the BRPs.

As articulated by the BRPs to various SASA representatives during the course of the aforementioned
discussions, based on comprehensive legal advice received by the BRPs from their legal advisors
{including Werksmanvsv and Advocate Arnold Subet SC) the BRPs remain of the view that the
obligation to pay the amounts c¢laimed by SASA as due for payment by THL and referred to in
paragraphs 3 and 4 of the Subject Letter (the "Subject Amounts”} is capable of being, and is

aocordmgly hereby, suspended under the prowsmns of section 136(2) of the Compames Act, 2008.

matter, but no useful purpose will be served by a debate on the issue through correspondence.

in all of the aforementioned circumstances, it is denied that THL is presently obliged to pay to SASA
any of the Subject Amounts, the payment of which will be dealt with in accordance with the provisions
of the business rescue plan pertaining to THL still to be published.

The failure of the BRPs fo deal with or respond fo any matter or allegation contained in the Subject
Letter, not specifically addressed herein, is not 1o be construed as an admission of the correctness

Amienamayams § i [Raed, .T{:hgasi. 4430 - P O Box 3, Tongas!, 4403, KwaZuiv-Welol, South Afncs

Telephane: 177 32 430 4300 Fax, +27 32 545 3332 « www.iongas!.com

Tip-olfs snanyeious - Ermail. Toageal@tio-ofis com Webesite: www lip offs.ooms  FieeCsiic 0800 212 187

Tongsa!l Auiet Limdec Registration Nambe: 1882/000818/08
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thereof and the BRPs reserve the right fo do so at a later juncture and in the appropriate forum,
shouid they so elect. |

6  Any action undertaken by SASA pursuant to the provisions of paragraph 7 of the Subject Letter, will
be appropriately defended.

Yours faithfully,

For Tongaat Hulett Limited {In Business Rescus)

Amenzinnysms fHH Rosd, Tongsat, 4400 + F O Boa 3, Fongeal. 4400, KweZulu-Welgd, Scath Alrics
Telephore: 427 32 439 4000 Fax: +27 32 843 3323 - vewnv longisl Zom

Tip-oifs eaceymous - Crekit, Tongezilip-offs.com Websie: wew tipoffs.com Freeai DEG0 212 1

Torgaai Hutelk Linisd Registrasiva Nuribsr 16926006 50/06




Cutput

Output is the total valve of goods and services produced
inthe economy during a given perlod of time. This figure
is usually higher than gross domestic product (GDP)
since oulput includes the value of al) goods and services
used or consumed in the production process
(intermediate consumption). '

Tongaat Hulett South Africa’s contribution 1o output, if
its initial operational and capital expenditure are
included, was R8 472 million in 2021, with operational
expenditure contributing the most (88.33%) to the initial

impact. Adding all the direst, indirect and induced

impacts generated an economy-wide effect measuring
R24 853 mlilion. The initial impact of Tongaat Hulett
South Africa contributed 0.06% to the economy of South
Africa, while the economy-wide impact contributed

" 0.23%. For every R1 million of output generated by
" Tongaat Hulett South Africa, ancther R0.77 million of

output was generated by the company's suppliers,
R0.69 million by the suppliers’ suppliers, and R1 million
as a result of the spending of wages and salades paid

impact on sutms {Rand million) -
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by all all households in the value-chain. Overall
generating a total economy-wide muliiplier impact of R4
million. The largest economy-wide impacts were in the
manufacturing, finance and business services, and
agriculture, forestry and fishing industries.

Total expenditure impact on output in 2621

Tongaat Huleti South Africa 0.06% 1.00
First round 0.05% 0.77
Direct 0.41% 1.77
indirect 0.04% 0.6%
Direct and indirect 0.15% 2.46
induced 0.08% 1.38

Economy-wide 0.23% 3.84 .

BmpALL ob Sulptst by industy (Rend million)
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Compensation of employees

Compsnsation of employees, or labour remuneration,
includes salaries and wages paid to fulltime and part-
time employees {during peak and off-peak seasons) as
well as any employee benefits such as bonuses and
bursaries.

Total labour remuneration generated by the operational
and capital expenditure of Tongaat Hulett South Africa
amounted to R1 074 million in 2021, with operational
expenditure confributing 87.59%. When adding the
direct, indirect and induced impacts of the company's
operations, the economy-wide impact generated was
R4 779 million. . o L

"i'he_ Contribution of Tongaat Hulett te the Economy of South Africa |

Firsf round 0.03% 0.11
Direct 0.07% 0.28
Indirect 0.04% 0.14
Direct and indirect 0.11% | 042
_Induced 0.08% 0.31
Economy-wide 0.18% 0.74
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the fulf sucrose price determined for the year commenc-
ing § May 1979 in espect of the whole quantity of
His excess dejiveries of B Pool sucrose less the sum
paid to him therefor in terms of paragraphs 7 (1) and
8. ' :

10. {1) Notwithstanding the provisions of pargraph
6 (3) and (4), should— '

{z) an A Pool mill have less sucrose avallable to it
in the year commencing 1 May 1980 for the reason
that its growers delivered sucrose in excess of their
total adjusted delivery quotas as reflected in the first
schedule; or .

{b} 2 B Pool mil} have 1ess sucrose aveilable 1o it
in the year commencing 1 May 1980 for the reason
that its Enwers delivered ‘sucrose in excess of the
total of their effective adjusted delivery quotas; then

(c) such mill shall be paid in that year for the

defichh betwesn the total of its growers' adjusted |

delivery quotas and the quantity of sucrose actually
delivered in that year the full sugar price for the year
commencing ! May 1979 up to ‘the extent by which
the total quantity of sucrose delivered by its growets
exceeded their adjusted delivery guotas as reflected
in the first and second schedules respectively, Jess the
sucrose ﬁnc: and any paymenf made in terms of
‘paragraph 8, ' '

{2) Notwithstanding the provisions of paragraph 6
(3) or (4), should restrictive control of production be

suspended in terms of clause 22 (1) () of the Agree-
ment for the year commencing 1 May 1980—

(@) an A Pool mill shall be paid in that year the

full sugar price for all cane crushed by it in the year
commencing 1 May 1979 less all sums received by,
or paid to, it in terms of paragraphs 6 and 8; and

(b) a B Pool mill which crishes cape in terms of
pavagraph 5 (5) shall be paid for the quaniity ol
cane so crushed on the same basis as provided in (a).

11. 1) All payments due to mills and growers in terms
of the provisions of this Schedule, save those payable

.. in_terms_of the Agrecment, shalt.be. made.in terms-of

rules which shall be determined by the Sugar Associa«
tion. ) ’

(2) The Sugar Associstion may determine any matter
not specifically provided fot in this Schedule and gene-
rally frame rules of procedure necessary to give effect
to subparagraph (1) and the other paragraphs of this
Pa!lr}t which affect the financial reJationship between
milis. )

No. R. 860 27 April 1979

CONSTITUTION OB THE SOUTH AFRICAN
. SUGAR ASSCCIATION
Y, Jan Clyistiaan Heunis, Minister of EBconomic
Affairs, kereby publish in terms of section 2 (1) of
the Sugar Act, $978 (Act 9 of 1978), the terms of the
Constitution of the South Aftican Sugar Association
as set forth in the Schedule hereto.

1. C. HEUNIS, Minister of Economic Affsirs.

volle sukroseprys betaal wat vir die jaar beginnende 1
Mei 1979 bepaal is ten opsigte van die totale hoeveel-
heid van sy oornzatlewerings van B-poel-sukrose min
die bedrag wat daarvoor ingevolge paragrawe 7 (I} en
§ aan hom betaal is. ' o

10. (1} Ondanks die bepaliogs van paragraaf 6 (3) en
(4), indien—

(a) ‘s A-poekmenl minder sukrose in die jaar
beginnende 1 Mei 1980 vir homself beskikbaar het
omrede sy kwekers meer sukrose as hul totale aan«
gepaste leweringskwotas s00s aangégee in -die eerste
staat, gelewer het; of '

(®) 'n B.poelsmeul minder sukrose in die jaar
beginnende .1 Mei 1980 vir homseélf beskikbaar het
omrede sy kwekers meer sukrose as die totas] van
hol effektiewe aangepaste leweringskwotias gelewer
het; dan . _

{c) word sodanige medl i daardie jaar vic die

" verskil fussen die totaal van sy -kwekers se aan-
gepaste lewenngskwotas en die hoeveetheid sukrose
wat werklik in daardie jaar. gelewer is, hetaal teen
die volle sulkerpzys wir <lic jear beginnende 1 Mei
1979w die mate waarip die totale hoeveelheid
sukrose wat deur sy kwekers gelewer is, hul aan-
gepaste Jeweringskwotas soos ondetskeidelik in die
eerste en die tweede staat aangegee, oorskry, min die
sukroSeprys en ‘enige betaling ingevolge .paragraaf
8 gedoen, . :

(2) Ondanks die bepalings van patageast 6 (3) of (4),
indien ‘bepetkende produksiebehesr ingevolge klousule

22 (1) (a) van die Ooreenkoms vir die jaar begi.nnegdc

1 Mei 1980 opgeskort word—

{a) word 'n A-poel-meu} in daardie jaar dis volle’
suikerprys betaal vir alle riet wat deur dié meul gepers
is'in die jaar beginngnde 1 Mei 1973 min alie bedrae
inpevolge paragrawe € en 8 deur die meunl ontvang
of aan die meul betaal; en

(b} word 'n B-poel.men] wat riet ingévolge para-
graaf 5 (5) pers, vir die hoeveclheid aldus geperste
riet betaal op digselfde basis soos voorgeskryt in (a).

11, (1) Alle betahngs verskuldig' aan meule - en

kwekers ingevolge die-bepalings-van hierdie Bylae, vit- ...

gesonderd dié betaalbaar ingevolge die Ooresnkoms,
geskied ingevolge refls wat deur die Suikervereniging
vasgestel word. ‘ K

(2) Die Suikervereniging kan enige saak beslis waar-

voor daat nie wtdrekbik in hierdie Bylae voorsiening -
gemaak is nie en kan in ‘die al :

st prosedurercéls
opstel wat nodig is om asn subparagraaf {1} en die
ander paragrawe van hierdie Deel rakende ‘die finansigle
verhouding tossen meunle onderling uitvoering te gee.

No. R. 860 27 April 1979
GRONDWET VAN DIE SUID-AFRIKAANSE
SUIKERVERENIGING

Ek, Jan Chreistiaan Heunis, Minister van Bkono-
miese Sake, publiseer hierby kragtens artikel 2 (1)

van die Suikerwet. 1978 (Wet 9 van 1978), die bepe-

lings van die Grondwel van die Suld-Afrikaanse Swi-
kervereniging sdos in die Bylae hiervan niteengesit, :
/.

1. C. HEUNIS, Minister van Ekonomiese Sake. 1




e TN
it

Reproduced by Subinet Online i terms of Government Printer’s Copyright Authority No. 10505 duted 02 February 1998

143

o ' STAATSKOERANT, 27 APRIL 1978 ~ No.séls &1
_ SCHEDULE _ . ' BYLAE '
CONSTITUTION OF THE “SOUTH AFRICAN | O ONDW R e o B FRIKAANSE

_ SUGAR ASSOCIATION, .
1. Name and registered office. ‘

(i) Name.——Thé name of the Association shall be
the “South African Sugar Association™.

'(2) Registered Office~~The registered office of the
Association shall be situated 'in the Province of Natsl.

2. Membership and representation.

(1) Membership.—The members of the AssOciation
shall be the South Afrlcan Sugar Millers® Association
Limited dnd the South African Cane Growers’ Asso-
¢ciation. They are hereinafter referred to as the Milles®
Section and the Growers' Section respectively. ’

" {2) Representation—Bach Section shall be represen.
ted in the Association by 18 delegates appointed by
it, In adgition Huletts Refineries Limited shall have

... one representative, who shall, however, mot be entitled
. 7o vote at meetings of the Association,

3. Administration.

(1} An Honvrary President and Hororsry Vice-
President may be elected dpnpually. They need not be
delegates nor members of either Section, o

(2) The affairs of the Association shall be.adminis«
tered by a Council consisting of a Chairman, a Vice-
Chairman, and 14 Councillors elected annually at the
%enaxal meeung, of whom seven shall be porninated

y the delegates of the Millers’ Section from among
their number and seven ghall be nominated by the
delegates of the Growers’ Section from .aimong their
number. The delegates of each Section may also nomi-
nate alternates to their elected Councillors from ‘among

- their number, such alierhates beiog ¢lected .annuall

at the ‘general meeting. Any member failing by himse

or his aliernate to attend three comsecutive meetings
without Jeave of absence from the Council shall vacate
office, Casual vacancies shall be filled by the Section
which nominated the retired Councillox or aliernate,

. snbject to the approval of Council,

(3) The officars of the Association shall consist of

Secretary, The Chairman ‘and Vice-Chairman shall be
clected annually at the general meeting of the - Assod
ciation on such terms as the Association may deem
fit, They need not be delepstes or members of either
Section, -Casual vacancies occurring in the offices of
Chairmen or Vice-Chairman shall be filled by Council,
such appeintees to hold office patil the foliowing
general meeting, The Manager /s andjor Secretary shall
be appointed on such terms and conditions as the
Council may approve.

(4) The Council may elect an executive comumittes
from its own members consisting of such numiber as
the Council may decide, and shall akso elect such com-
mittees s it may consider necessary. The Council shall
determine the duties of any committes appointed by it
and shall have the right to alter such duties from time
to time. Committees shall without undue delay report
to the Councll, All committees shall be subject to the
directions, and under the control, "of the Council
Unless otherwise agreed both the Growers’ Section
and Millers” Section shall be equally represented upon
every committee. The Chainnan and Vice-Chairman of

the “Association shall be ex-officio members of all

cornmittess if not actually appointed thereto.

a. Chairman, Vice-Chaimoan, .and._Manager/s..and/or..

1. Naam en geregisireerde kantoor. -

(1) Naam—Die naam. van die Vereniging is die
“Suid-Afrikaanse Suikervereniging™, eie '

)] Geregt’srreerde kantoor—Die geregistreerde kan-

toor van die Vereniging is in die provinsie Natal geles,

2; Lidmaatskep en verfeenwoordiging. .

{1) ‘Lidmoarskap—Die Jede van die Vereniging is
die Suid-Afrikaanse Suikermeulenaarsvereniging Beperk
en die Suid-Afrikeanse Rietkwekersvereniging. Hulle
word hierna onderskeidelik die Meulenaarsafdeling e
die Kwekersafdeling genoem,

(2)- Verteenwoordiging—Elke afdeling word in die
Vereniging verteenvwoordig deni 18 afpevaardigdes, deur
dic betrokke afdeling behoem. Daarbinewens het
Huletts Refineries Beperk een: verteenwoordiger, wat

egter pie goregtig is om op die vergsderings vap die

Vereniging te stem nie, -
3. Adminisirasie, » o
(1) 'n Erepresident en “n Ere-vise-president kan
jaarliks verkies word. Hulle boef nie afgeveardigdes
of lede van ges van die twee afdelings te wees nie,
(2) Die sake van die Vereniging word bestuur deur
'n Raad wat bestaan uit 'n Voorsitter, *n Vise-voorsit-

ter, en 14 raadslede wat jaarlixs op die algemense ver-

gadering verkies word, van wie sewe deur. die afge-
vaardigdes van die Meulenaarsafdeling nit hulle gele-
derz bénoem word, en sews deur die afpevasrdigdes
van Bie Kwekersafdeling uit hulle seledere benoem
word. Die afgevaardigdes van clke afdeling kan ook
plassvervangers vir holle verkose raadslede wit hulle
geledere benoem, welke plaasvervangers jaarliks op die
algemene vergadering "verkies word. *n' Lid wat ver-
suim om self, of deur Sy plaasvervanger, drie agter-
eenvolgende vergaderings by te woon sonder. verlof fot
afwesigheid van die Raad, moet sy amp aecerls, Toe-
vallige vakatures moet gevul word deur dié afdeling
wat die ‘gewese lid of plaasvervanper benoem heét,
behoudens die goedkeuring van die Raad.

(3) Die ampsdraers van die Vereniging bestaan uit
n Voorsitter, Vise-voprsitter, en Bestourder/s en/of
Sekretaris,  Die . Voorsitter en  Vise-voorsitter word

- jaarliks op die alpemene vergadering van die Vereni.
sodanige voorwaardes as wat die Ver-

ging verkies op. .
eniging goed ag. Hulle hoef nie afgevaardigdes of lede
van ¢en van die twee Afdelings t2 wees nie. Toevallige
vakatures wat in die amp van Voorsitter of van Vise-
voorsitter ontstaar, moet deur die Raad gevul word,
en so °n aangestelde beklee dic amp tot die volgende
algemend vergadering, Die Bestourder/s enfof Sekre-
faris word sangestel behoudens sodanige bepalings en
voorwaardes as wat die Raad goedkeur, e .

(4) Die Raad kan ’n uitvoerende komilee uit sy
eie lede kies, bestaande uit soveel lede as wat die Raad
beshit, en kies ook sodanige komitess as wat hy nodig

ag. Die Raad bepaal die pligte van enige komitee wat .

deur hom aangestel is, en-het die reg om sodanige
pligte van. iyd tot tyd te verander. Kemitees moet

sonder onnodige veriraging aan die Raad verslag doen.
Alle komitees is onderworpe aan die voorskrifte en
staan onder die beheer van die Raad. Tensy anders

ooreengekom is, moet die Kwekersafdeling en -die -

Meulenasrsafdeling deur dieselfde petal lede in elke
komitee verteenwoordig wees. Die Voorsitier en Vise-
voorsitter van die Vereniging is gx officio lede van
alle komitees indien hulle nie werkiik daatin sangestal
8 nie. : e
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(5) Auditors shall be elected at the general meeting
in each year and their remuneration shall be fixed at
such meeting for the past year’s audit. Auditors shall
be eligible for re-election, tut no delegates shall be
eligible as auditors, The auditors shafl have the right
of access at all times. to the books and vouchers of
the Association and shall be entitled fo require from
the Council and officers of the Association such infor-
mation and explandtions as may be nécaessary for the
. performance of their duties as anditors.

4 Objects.

The objects for which the Association is established
are: . :

{1) To promote, foster, regulate, co-ordinate and
assist with the production, stprage, transport, handling
and sale of sugar industry products. '

(2) To represent the views of the Sugar Industry to

Parliament, Goveroment and other public bodies and
‘officials in the Republic of South Africa, and else-
where, in such maoner as the Councl may deem
expedient. Neither member shall approach or make
representations to the. Government of the Republic of
South Africa or any Government Department, or Par-
* liament on any matter, affecting or of general interest
to, the Sugar Industry without first giving the Associa-
tion 10 days’ wriiten notice of its intention to do so.

(3) To provide machinery for examining and setth-
ing major gricvances amongst sections of the industry.

{4) To promole reciprocal and/or preferential
arrangements 25 to duties and iariffs, with the object
of fostering, stimulating and regulating the promotion
of the sugar industry in South Africa.

(5) To take such steps as may be considered desi-
rable to increase the consumption of sugar industry
products, and to enzwre that they will reach fhe con-

sumer throngh the most direct and economical chap
nels.

(6) To take steps for the improvement of the tech-
nical knowledge of persons engaged in the Sugar
Trdustry.

{7) To establish from time to time an experiment

" stetioh or experiment stations and a training centre of
centees, and for such purposes to raise such loans with
or without security for such amounts, and at such rates
of interest and subject to such terms as may from time
to time be necessary,

(8) To maintain out of revenue any station or stations
and any centre or centres so established.

{9) To deal with questions relating to fabour.

{10} To make donations to whatever cause or for
whatever purpose Council may decide and to sponsor
where decreed advisable apnd in the interests of the
Sugar Industry the arts, sport or whatever other
activity Council may elect to support.

(11) To promote and assist in the cause of educa-
tion in the Republic of South Africa or elsewhere.

(12) To collect and circnlate statistics and other
ioformatiott on &l matters of interest to the Sugar
Industry.

(13} To guarantee staff housing loans on such terms
and conditions as may be established.

. (5) Ouditeurs moet op die algemene vergadering elke
jaar verkies word en bhulle besoidiging moet op soda-
nige vergadering vir die oudit van die afgelope jaar
vasgestel word, Ouditeurs is herkiesbaar, masr geen .
afpevaardigdes as oudifeurs gekies word nie. Die
onditeurs het te alle tye reg van toegeng tot die boeke
en bewysstukke van die Vereniging en is geregtic om
van die Raad en beamptes van die Vereniging sodanige
inligting en verduidelikings te vereis as wat nodig mag
wees vir die witvoering van hulle pligte as ouditsurs.

4. Doelstellings.
Die- doelstellings van die Vereniging & soos volg:

(1) Om die produksie, opberging, vervoer, hantering
en verkoop van suikernywerheidprodukte te bevorder,
aan te help, te reguleer en to kodrdineer en daarmee
bebulpsaam te wees. :

{2) Om dié sienswyse van die Suikernywerheid aan
die Volksraad, die Regering en ander openbare lig-
game en ampiepare in die Republiek van Suvid-Afrika
en elders voor te 1€ op die wyse wat die Raad wens-
lik ag. Geeneen van die lede mag die Regering van die
Republiek van Svid-Afrika of enige Staatsdepartement,
of Volksraad oor enige saak rakende, of in dic alge-

‘mene ‘belang vag die Sulkernywerbeid, nader of vertog

aan hom rig sonder om die Vereniging vooral 10 dae

skriftelike kennis te gee van sy voorseme om dit te

doen nie.

(3) Om voorsiening te maak vir die ondersoek en
beslegting van ernstige griewe wat onder afdelings van
die Nywerheid mag ontstaan.

(4) Om in verband met invoerregte en tariewe weder-
sydse enfof voorkeurreglings fe bevorder met die doel
om die bevordering van die suikernywerheid in Suid.
Afrika aan te moedig, te versterk en te regulesr.

{5) Om die stappe te doen wat wenslik geap word
om die verbruik van suikernywerheidprodukte te
verhoog, en om te verseker dat dit die vergmiker langs
die mees regstreekse en ekonomiese kanale bereik.

(6) Om stappe te doen ter verbetering van die tep-
niese kennis van persone wat in die Suikernywerheid
werksaam js.

(7} Oty van tyc‘i tol tyd ’n proefstasie of proeistasies

en. 'n opleidingsentrum of opieidingsentrims te stig, en
om vir daardie doel lenings met of sonder sekuriteit

vir sodanige bedrae aan te gaan, teen sodanige rente-

koerse' en op sodanige voorwasrdes as wat van tyd

6t tyd nodig mag wees,

(8) Om uit inkomste enige stasic of stasies en enige
1s;’.ntruin of sentrums wat aldus gestig is, in stand te

ou.

(9) Oni vraagstukke aangaande arbeid te hanteer,

(10) Om skenkings te mank aan watter saak of vir
watter dost dic Rasd ook al besluit skenkings pemagk
moet word, e om waar dit weaslik en in belang van
die Suikernywerheid pgeag word, die kunste, sport of
watter ander akiiwiteit ook al fe borg wat die Raad
wens te ondersteup.

(11) Om die sask van die onderwys in die Repu-’
Eiiek van Suid-Afrika of elders te bevorder en aan te

elp. }

{12) Om stafisticke en ander inligting oor alle sake
van belang vir die Suikernywerheid, te versamel en te
versprei.

{(13) Om personecl-huislenings te waarborg behou
dens sodanige voorwaardes en bepalings as wat vasge-
stel mag word. e :

B
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- {(14) To carry out alt funiciions assigned 1o the Coun-
cil or the Association in terms of the Sugar Act, 1978
(Act @ of 1978 hereinafier referred to as the “Act™)
or the Sugar Industry Agresment, 1979 (hereinafter
referred (o as the “Apreement”’) determined thereunder.

{15) To exercise all such powers as are her¢inafter
conferred npon the Councit of the Association or any
commiiteé thereof, _
© {16) To form any company, body or fund in order
to implement any of the objects thereinbefore set out
or io perform any fupctions ancillary or complemen-
tary theredo, and to hold the shares is any company
formed to implement such objects and perform such
functions,

(17) To do all such things as are ini the opinion of
the Assoclation -pecessary, proper or advisable for the
advancement geperally of the industry, or which are
incidental or conducive to the attainment of all or any
_of the above objects. .

S. Powers of Council.

‘ Ypon the Council by Clause 3 (2) hereof it shall have
and exercise the following powers and functions,
namely: )

{1} To contro! and regulate, year by year, the dis-
posal of the fotal guantity of supat manufactured by
millers and refigers, and, to this end, to determine, the
quantity of sugar required for the local market, the
quantity of carry-over stocks, the guantity of sugar to
be exposted each year, and each mill’s quota of those
" guantities, subject only to the provisions of the Agree-
ment and any regulation published under Section 10 of
the Act or any section amending or teplacing the
same.

(2) To incur such expenditure as it may think
necessary or desirable in carrying out the powers
granted to it hereunder and in order to enable the
Association to attain the objects thereiobefore set out
and to fulfil the functions ascribed {0 the Associatien
under the Act, and the Agreement published there.
under. .

(3) To determine the price per metric ton of sucrose
in cane and any other designaied agriculiural product
in respect of each year not later than the end thereof,
and to estimate such price at the commencement of
each-year and - thereafter .monthly -during the year-for
the purpose of enabling payments lo be made fo
grawers in zccordance with the provisions of (he
Agreement.

_ {4) To make levies upon growers, millers or refiners,
Bf upon any one op other of or upon any group of
growers, mijlers or refiners for the purpose of carry-
ing out the terms of the Agreement and for the pur-
pose of enabling the AsSociation to fulfif obligations
incurred by it in accordance with this Constitution,

(5} To decide on the policy to be followed from time
to time in connection with the promotion and sale of
sugar industry products in the local markel and the

expost market,

{6) To originate, cacry on, direct and control publi-
city and propeganda in connection with the promotion
and sale of sugar industry products in the local market
and tbe export market,

(7 To consider and decide on the persons or classes
of persons to whom, or the trades to which rebafes
shail be mtade in relation to the purchase of any sugar
industry products, and to fix the amount or amounts
of such rebates. o R oL

. Without prejudice to.the general power conferred

{14) Om alle funksies wat aan die Raad of die Ver-
eniging opgedra is kragtens die Suikerwet, 1978 {(Wet
9 van 1978—hierna die “‘Wet” genoem}, of die Suiker-
nywerheidooreenkoms, 1979 (bierna die “‘Ooreenkoms”
genoemy), uit fe vorr, . ] o

(15 Om alle sodanige bevoepthede as wal hier
onder asn die-Raad of die Vereniging of enige komites
daarvan verieen is, bit te oefen.

" {16} Om enige maatskappy, liggaain of fonds te stig
ten einde enige van die doelstellings hiervoor in witeen-
gesit, te bereik of enige funksies bykomstig daarby of
aanvuliend daartoe uit te oefen. en om die a’a.nde_i: te
besit in enige maalskappy wat gestig is om sodanige

“doelstellings te bereik en sodanige funksies it te oefen,

{17y Om afle sodanige dinge te doen as wat na die
mening van die Vereniging nodig, behoorlik of raad-
saam 1, vir die algemene vooruitgang van die Nywer-
beid, of wat gepaard gaan met of bevorderiik is vir die
bereiking van alle of enige van bostaande doelstellings.

5. Bevoegdhede van die Read,

Sonder om afbreuk ¢ doen aan die algemene
bevoegdheid aan hom by klousule 3 (2) biervan ver-
leen, word die Raad beklee met onderstaande bevoepd.
bede en funksies naamlik:

(1) Om jasr vir jaar die beskikking cor die totale
horveelheid soiker wat deur mewnlenaers en raffineer-
ders vervaardig word te bebeer en te reguleer en om,
vir dié doel, die hoeveelheid suiker benodig vit die bin.
oelandse mark, die hoeveelbeid ootdragvoorrade, die
hoeveelheid suiker wat elke jaar vitgevoer moet word en
elke meul se kwota van hierdie hoeveelhede, t¢ bepaal
behoudens die bepalings van die Qoreenkorms of enige
regulasie witgevaardig kragtens artikel 10 van die Wet
of enige artikel wat daardic artikel wysig of vervang

(2} Om sodanige koste aan te gaan as wat hy nodig
of wenslik ag vir die uifoefening van die bevoegdhede
wat hiertby aan bom verleer word en om' die Vereni-
ging in staat te stel om die doelstellings te bereik ‘wat
hierbo uitesngesit is en om die funksies te verul wat by
die Wet en by die Qoreenkoms wal ingevolge daarvan
gepubliseer is, aan die Vereniging toegewys is.

(3) Om die prys per metrieke ton sukrose in riet en
ehige ander aangewese landbouproduk ten opsigte van
¢lke jaar mie laler nie as die einde van die jaar te
bepaal, en om sodanige prys in die begin van elke jaar
en daarna. maandelﬂ:seﬁedumnd;_dzepar e skat ten. ..
einde betalings aan kwekers ooteenkomtig die bepalings
van die Qoreenkoms moontlik te mazk, - T

(4) Om beffings op te 18 aan kwekers, meulenaars
en raffineerders, of adn die cen of ander van die kwe-
kers, menlensacs of raffinesrders of aan enige groep
kwekers, meulenaars of raffineerders met die doel ox
die bepalings van die Qoreenkoms uit te voer en met
die doel om die Verepiging in steat te stel om verpli-
tings wat hy ooreenkomstig hierdie Grondwel aange-
gaan het, na te kom.

(5} Om 1e besluit op die beleid wat van tyd tot tyd
gevalg paan word in. verband met die promosie en ver-
koop van suikemywerheidprodukie in die binnelandse
mark en die vitvoermark. :

(6) Om reklame en propaganda in verband met dis
promosie en verkoop van suikernywerheidprodukte in
dic binneiandse mark en die vitvoermark te coderneem,
voi te hou, te bestuur en te beheer.

(7} Om te oorweeg en te besluit aan welke persone
of klasse persone of handelsinstangies kortings toege-

staan gaan word i verband met die aankocop van enige
suikernywerheidprodukie en om dic bedrag of bedrac
| van sodanige kortings to bepaal. - o o
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(8) To purchase, sell or deal in any sugar industry
products or to form any companies or bodies to
purchase, sell or deal in any suger industry products.

{9} In furtherance of the objects of the Asscciation
to promote and assist in the cause of education in the
Republic of South Africa, or elsewhere, o create one
or more Trusts upon such terms and conditions in all
respects, as the Council shall from time to time
decide; -to contribute to any such Trust suchk sum or

. sums of moneys as the Councll shall from tire to tire
decide; from time to time to appoint a trustee or
trustees of any such Trust; to remove any such Trustes
from office and to fill vecancies ocourring in the office
of trustee under any such Trust; to confer upon the

- Trustees of auy such Trust, from time to time holding

affice, all such powers and duties as the Council shall
from tiime to time deem necessary or expedient; and
generally to do all such things and execute all such
documents as the Council rmay from time to time desm

_necessary or expedient for the aforesaid purposes or

-any of them. .

(10) To institute, conduct ot defend, settle or aban-
don any legal proceedings and to compromise of sub-
mit to arbitration any claims by or against the Asso-
ciation or the Council. .

(11) To enter ini0 any agreement with such person/s
or bedy/bodies, whether within the Republic of South
Alrica or oulside, on such terms and conditions as the
Association may think fit,

(12) To take out and hold patents,

(£3) To form or become associated with such com-
pany/compaanies or body/bodies s8s fthe Association

may think necessary or desirable and, in so doing, to

coliaborate with such one or more persons or bodies

as the Association may, if it thinks fit, select,

{14) To acquire or hold shsres in such companies
ar bodies as Council may consider desirable, -

(15) To acquire, deal with and dispose of both
movable and immovable property.

_{16) To open a bankitg accopnt or accounts as pro- |
vided in Clause 6 hereof, and to determine who shall.

..operatg thereon,

(7 To raise loans for such amounts and on such

terms and conditions as the Association may think fit,
and 10 give security therefor.

(38 To invest money on such tertis and conditions
- as Council may ordain.

(19) To carry out sll fonctions assigned to the
Council or the Association in terms of the Act and/for
the Agreement as published thereunder.

{20) To do ali such things as may be incidental to
the glrnoper carrying out of the foregoing powers and of
the functions hereby entrusted 10 it, '

~ (21) To delegate all or any of its powers conferred
upon it by Clause 3 (2) snd this Clause {o any com-
mittee referred to in Clause 3, any decision or act
duly arrived at or performed pursiapt to any such
delegation being deemed to be the decision or act of
the Council itseli.

(22) The Council shall exercise its powers under the
control of the Association in general meeting, but no

ision of such 1 meeting shall affect or invali- A
decision uch genera 4 P maak dit on gel dig nie.

date any prior decision or act of the Council.

(&) Om enige suikcrnywerhcidpmdukte te. koop, te
verkoop of dearmee kande] te dryf of om maatskappye

| of liggame te stig om enige suhikernywerheidprodukte 1e

koop, te verkoop of daarrnee handel te dryf.

(£ Om in die nastrewing van die Veteniging se doel-
stelling om dic aak vep die onderwys in die Republiek
van Suid-Afrika of elders te bevorder en aan te help,
een of meer Trusts te skep behoudens sodanige bepa-
lings en voorwaardes, in aile opsigte, as wat dic Raad
van tyd tol tyd beslulf; om tof enige sodanige Trust
sodanige bedrag of bedrae geld by te dra ag wat die
Raad vap tyd tot tyd besluit; om van tyd tot tyd "a
Trustee of Trustees vir enige sodanige Trust aan te stel;
om enige sodanige Trustee uit sy amp te onthef en om
vakatures te vul wat ontstaan in die amp van Trustee in
enige sodanige Trust; om gan die Trustees van enige

nige Trusi gedurende hulle aropsiermyn sodanige
bevoepdhede en pligte op te 18 as wat die Raad van tyd
tot tyd nodig of nuthig ag: en in die algemeen, om alle
sodanige hapdelinge te verrig sg alls sodanige doku-
mente te verly as wat die Raad van tyd tot tyd nodig
of nutlig ag vir genoemde doeleindes of vir enigeen
daarvan. :

(10) Om enige regsgeding in te stz), te voer of te
verdedig, te skik of Iaat vaar en om enige eise deur of
teen die Vereniging of die Raad, te skik of aan arbi-
trasie te opderwerp. .

(11) Om enige coreenkoms aan te gaan met sodanige
persoon/persone, liggaam/liggame, hetsy in die quu-
bliek van Suid-Afrika of daarbuite, op sodanige bedinge
en voorwaardes as wat dis Vereniging goed dink,

{(12) Om patente uit te neem en (e hou.

(13) Om sodanige mastskappyle) of liggaatn/lig-
game te stig of hom met sodanige maatskappy(e) of
liggaam/liggame te verbind as wat die Vereniging nodig
of wenslik ag, en om sodoende met een of meer soda-
nige persone of liggame saam te werk us wat dic Ver-
eniging na goeddunke mag witkies,

(14) Om aandele te bekom en te besit in sodanige
maatskappye of liggame as wat die Raad wenslik ag.

{15) Om sowel roerende as vaste eiendom te koop,
te verkoop en daarmee handel te dryf.

(16) Om °n bankrekening of -rekeninge te open soos
in klousule 6 hiervan voorsier, ¢n om te bepasl wie
dagrmes moet werk. "

en op sodanige bedinge en voorwpardes as wat die Ver-
eniging goed ag en om sekuritéit dasrvoor te verskaf.

(18) Om geid te belé op sodanige bedinge en voor-
waardes -as wat die Raad bepaal, o )

(19) Om al die funksies te vervul wat asn dic Raad
of die Vereniging toegewys is by die 'Wet en/of dio
Ocreenikoms daarkragtens gepubliseer,

(20) Om salles te doen wat gepaard gaan met die
behootlike uitoefening van die voorgenoemde bevoegd-
hede en van die funksiss wat bierby asn hom o a
is. .

21y Om al die bevoegdhede of enige daarvap wat
by klousule 3 (2) en hierdie klousule aan hom verleen
is, te delegeer aan ' komites in Klousule 3 bedoel.
Enige besluit of handeling behoorlik gensem of verrig
uit hoofde van enige sodatige delegering, word beskon
as synde die besluit of handeling van die Read self.

(22) Die Raad ntost sy bevoegdhede onder die beheer
van die- Vereniging-in-algemene-vergadering uitoefen,
maar geen besluit van sodanige algemene vergadering
raak enige vorige bestuit of handeling van die Raad of

|
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6. Firumce,

(1) The funds of the Association shall be banked in
the pame of the “Souwth African Sugar Association™,
or in the name of any committee, fund, division or
depajtment of the Associztion duly appointed .or
established in temns herepf. Every sum above R100
paid on behalf of the Association or any such com-
mittee, fund, -division or department thereof shall be
paid by cbeque signed in such manner as the Counci

. from time to tine determine.

{2) No profits or gains of the Associstion may be
distriboted to the. members of the Association or any
other persons and the funds of the Association shall
be utilised solely for invesiment or the Objects set out
in Clause 4 above. ' ' :

(3) The provisions of subclause (2) above shall not
be interpreted to prevent the Association from authoris-
ing or empowering agy Company, the operations of
which are ancillary or complementary to the objects
of the Association end all the shares of which are

~held by the Association, to pay profits or gains made
i suck Company into any stabilisation or similar fund,
established in terms of the Agreement, _

7. Meetings. )

(1) AL meetings of the Association and of the
Council shall be presided over by the Chairman of the
Association and in his absence by the Vice-Chairman,
whom fatling, by a Chairman elected by the meeting.

(2) A general meeting of the delegates of the Asso-
ciation shall be held once in every year within six
months after the-close of the financial year at such time
and place as may be fixed by the Council. The busi-
ness of this meeting shall be to consider the report by
the Council on the wear’s working of the Association

and the duly audited balance sheet and statement of
revenue and expenditure for the past year, to appoint
auditors and fix their remuneration for the past audit,
to elect & Chairman and Vice-Chairman, to,elect &
Council and alternates, and to do such other business
as it is competent fo transact at an annual general
meeting. The meefing may also fransact any special
AISINESS.

“(3) The Council may call a special meeting of dele-
gates of the Associetion whenever it deewms fit and the
Chairman, or in his absence the Vice-Chairman, shall
call a special meeling of delegates of the Association
whenever requested by either Seéction to do so. Parti
culars of the special business to be - transacted at a
general or special meeting of the Association shall be
given in the notice calling the meeting.

(4) Not less than seven (7) days' nor wore than
twenty-one (21) days’ notice shall be given to ali
delegates of every general andfor special meeting of
the Association, provided that-

(2) tbe Chairman, or in his absence the Vice-
Chairman may copvene a special meeting on less than
seven (7) days’ notice in the case of an emeigency;

(b) in the case of any meeting, whether special
or general, it shall not be competent to deal with
.any alteration of or addition to the Constitution

of the Association unless twenty-one (21) days' notice

6. Fingnsies.

(1} Die fondse van die Vereniging moet op niam van
die “Suid-Afrikaense Suikerveremiging” gebank -word,
of op neam van enipe komitee, fonds, afdeling of
departement van die Vereniging wat beboorlik ingevolge
hiervan aasngeste] of pestig is. Elke bedrag cor R100
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wat namens dic Vercniging of enige sodanige komiiee,

fonds, afdeling of departement daarvan betas] word,
moet per tjeknietaai word, geteken op sodanige manier
a& waf van tyd tot tyd deur die Raad bepaa] word.
{2) Geen winste of voordéie van die Vereniging map
tusseri die lede van die Verediging of tussen of onder

enjge ander persone verdeel -word aie en die fondse

van die Vereniging mag slegs vir belegging of vir die
doelstellings uiteengesit in klowsule 4 hierbo, gebruik
word. : .' -

{3) Die bepalings van subklotisule (2) hierbo mioet
nie vertolk. word as scu dit die Verenmiging verhoed
om enige mnatskappy waarvin die akliwiteite bykom-
ig by of aanvuliend tot die doelstellings van die Ver-
eniging is, en waarvan al die sandele deur die Ver-
eniging besit word, t¢ magtig of in stgat te -siel om
winste of voordele wat deur sodanige maatskappy
gemaak en bewerkstellig is, in 'n stabilisasie~ of soort-
gelyke fonds wat kragtens die Ooreenkoms ingeste] is,
te stort nie. .

7. Vergagerings,

(1) Alle vergaderings van die Vereniging en van
die Raad moet gelei word deur die Voorsitter van die
Vereniging en, In sy afwesigheid, deur die Vise-voor-
sitter, en in sy afwesigheid, deur ‘n voorsitter gekies
debr die vergadering.

(2) "n Algemene vergadering van die afgevaardigdes
van die Vereniging moet een keer elke jaar binne ses

-maande na die sluiting van die boekjaar gébou word op

sodanige tyd en plek as wal die Raad bepaal. Die
werksaamhede van hierdie vergadering bebels die oor-
weping van die verslag deur die Raad oor die werk
van die Vereniging gedurende die afgelope jaar en die
beboorlik geouditeerde balansstaat en staat van jnkomste
en aitgawes vir die afgelope jaar, die aanstelling van
ouditeurs en die vasstelling vau hulle besoldiging vir
die afgelope oundit, die verkiesing van "n Voorsitter en
Vise-voorsitter, die verkiesing van 'n Raad en plaas-
vervangers, en die behandeling van sodanige ander sake
as. wat op 'n algemene jaarvergadering afgehandel kan

word. Die vergadering kan ook “enige spésiale Sake

behandel. :

(3) Die Raad kan na poeddunke 'n spesiale ver-
gadering van afgevaerdipdes van die Vereniging byeen-
roep, en die Vporsitter, of in.sy afwésigheid, die Vise-
voorsitter moet ‘n spesiale vergadering van afgevaar-
digdes van die Vereniging byeenroep wanseer hy: ook
al deur een van die twee afdelings versoek word om
dit te doen; Besonderhede van die spesiale sake ‘wat
op 'n algemene of spesiale vergadering van die Ver-
eniging behandel moet word, moet verstrek word in
die kennisgewing wat dic vergadering belé.

(4) Minstens sewe (7) dae maar hoogstens een-en-
twintig (21) dae kennis moet aan alle sfgevaardigdes
gegee word van elie algemene en fof spesizle vergadering
van die Vereniging: Met dien versiande dat—

(8) die Voorsitter, of in sy afwesigheid, die Vises
voorsitter, o spesiale vergadering met minder as sewe
(7) dae kennisgewing in 'n noodgeval kan belé;

(b) in die geval van enige vergadering, hetsy
spesiagl of algemeen, dit nie toelaatbaar is om enige
wysiging van of byvoeging by die Grondwet van dis
Vereniging te bebandel nie tensy een-en-twintig (21)
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of such meeting shall have been given. The period

of notice shall be calevlated from the day of the

posting or delivery of the paid notice, whichever is

the eaclier.

{5) The quorum for the  genersl meeting of the
Association shall be twenty (20) delegates personally
present, of whom at least eight (8) shall be delegates
from each Section. The quorum for any special meet-
ing of the Association shall be ten (10) delegates per-
sonally present, of whom at least four (4} shall be
delegates from each Section. If within half an hour
from the time appointed for the meeting a quortm is
not present. the meeting shall stand adjourned to the
same day in the next week at the same time and place,
or, if that date be a public holiday, to the next sne-
ceeding day other than a public boliday, and if at
such adjourned mesting 2 quorum. is not present, within
half an hour from the time appointed for the meefing,
the members present shall form a quorum. _

(5) Meetings of the Councii shall be held as occasion
may require,-but at least once 1 quarter. At meetings
of the Council six members personally present shall
formm & guorum provided that they include at least two
representatives of each Section. If within. half an hour
from the time sppointed for the meeting .2 quorum
is not present, the meeting shall stand adjourned to
the same day in {be next’ week at ihe same time and
place, or, if that day be s public holiday, to the
next succeeding day other than a public holiday; and
if at such adjourned meeting 3 quorum is pot preseit
within quarter of an hour from the time appuinted for
‘the meeting the wembers present shali be a quomm.

(7) Any member of either Section or any other pef-
son may by consent of the meeting ztiend as an obser-
ver any meeting of the Council or of any committee or
subcommitiee appointed by the Association ar the
Council. :

8. Voting.

(1) At general and special meetings of the Associa-
. tion each delegate shall be enfitled fo one vote. All
guestions arising a1 such meetings shall be determined

by & majority representing two-thitds of the votes of

the delegates present at the meeting provided that such
majority includes votes from both Sections. The Stand-
ing Chairman and Vice-Chairman shall not exercise &
vote at such meetings. ‘This shall not apply, however,
to any defegate who may be appointed 1o take the
chair at such meetings in the absence of the Standing
Chairman or Vice-Chajrman.

(2 At all mestipgs of the Council each Councillor
or, in his absence, his alternate, shalf be entifled to one
vote. All questions arising at such meetings shall be
determined by a majority of votes provided such
majority includes votes of councillors (or jn their
absence, their alternates) appointed by hoth Sections.
The Standing Chairman and Vice-Chairman shall not
exercise a vote at such meetings, This shall not apply,
however, to any person who may be appointed to take
the Chair at such meetings in the absence of the Stand-
ing Chairman or Vice-Chairman, : o

[y

dae ketmis YanAsodanigtc vergadering gegee i3, Die
kennisgewingiydperk word bereken vanaf die dag

waarop genvemde kenuvisgesving gepos of afpelewer |

is, watter ook al die vroegste 35, - -

(5) Die kworum vir die algemene vergadeting van
die Vereniging is twintig (20) afgevaardigdes wat per-
soontik teenwoordig is, vas Wit ten minste agt (8) afge-

vaardigdes van elke Afdeling moet wees, Die kworum -

vir 'n spesiale vergadering van die Vereniging is tien
(10) afgevaardigdes wat persoonlik teenwoordig is, van
wie ten minste vier (4) afgevaardipdes van elke Afdeling
moet wees. Indien 'n kworim nie teénwoordig is *n
halfuur na die vasgestelde tyd waarop dic vergadering
moet begin-nie, word die vergadering uitpestel tot die-
selfde dag in die volgende week op dieselfde tyd en
plek, of indien daardic dag *n openbare vakansiedag
is, tot die esrsvolgende dag wat nie *n openbare vakan-
siedag is nie, en indien daar op sodanige uitgestelde ver-
gadering *n halfuur na die vasgestelde tyd vir die aan-
vang van die vergadering nog geen kworum tecnwoordig
is me, mzak die aanwesige lede s kworam uit. )

(6} Vergaderings van die Raad moet gehou word na -

gelang dit nodig is, maar ten minste een keer per
kwartaal, Op vergaderings van die Raad maak ses-Jede
wat pessoonlik teenwoordig is 'n kworum uit, mits dasr
ten minste twee ledé van elke Afdeling in hulle geledere
is. Indien o kworam °n halfuur nx die vasgestelde aan-
vangstyd van die vergadering nog nie teenwoordig is
nie, word die vergadering tot dieselide dag in die vol.
gende week op dieselide tyd en plek uitgestel, of, indien
deardic dag 'n openbare vaksansiedag s, tot dic ears-
volgende dag wat hie 'n operbare vakarsiedag is nie,
en ipdien daar op sodanige uitgestelde vergadering 'n
kwartier na die vasgestelde aanvangstyd van die were
gadering mog nie 'n kwornm teenwoordig is bie, mask
die aanwesige lede ‘o kworbm nit, .

(7) Enige Yid van een van die twee Afdelings of enige
ander persoon kan met instemming van die verpadering
as ‘0 waarnemer ’n vergadering van die Raad of van
enjge komitee of subkomitee deur die Vereniging of
Rasd aangestel, hywoon. :

8. Stexming.

(1) Op algemene en spesiale vergaderings van die
Vereniging is elke afgevaardipde geregtiz op een stem.
Alle sake wat op enige sodanige vergadering te berde
-gebring word, word beslis by-'n meerderheid van stentme
wat twee-derdes van die stemme van die aanwesige
afgevaardigdes verteenwoordig, met dien verstande dat
sodanige meerderheid stemme van albei afdelings moet
insluit. Die vaste Voorsitter en Vise-voorsitter mag nie
op sodanige vergaderings stem nie. Dit peld egter nie
vir 't afgevaardigde wat in die afwesigheid van die
vaste Voorsitter of  Vise-voorsitter aangestz] is om die
stoel te bekles nie, o

{2) Op alle vergaderings van die Raad is elke raads.
lid, of in sy afwesigheid, sy plaasvervanger, geregtig op
een stem, Alle sake wat op sodanige. vergaderings te
berde gebring word, word by meerderheid van stemme
beslls, met dien verstande dat sodanige méerderheid
die sternme moet insluit van raadslede (of in bulle
afwesigheid, hul plaasvervangers) wat deur albei afde.
lings aangestel is. Die vaste Voorsitter en Vise-voorsitter
mag nie op sodanige vergaderings stem nie. Dit geld
egler nle. vir 'n persgon wat in die afwesigheld van die
Voossitter of Vise-voorsittey aangestel is om die stoel

 te bekles nie. :

!
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{3) The proviso to subclauses (1) and (2} of this

clause shall not apply if the meeting be one which has-

stood adjourned for Jack of ® quorum. At such
adjourned meetings questions shall be determined by
the required majority of votes of those present whether
the majority includes votes from both Sections ér not.

(4) Unless otherwise determined by the Council—

_ {(a) at all meetings of committees appointed in
terms of clawse 3 (4), each member or in bis absence
his alternate, shall be entitled to one vots;

(b} all questions arising at such ineetings shall be
determined by a majority of votes, provided such
majority includes votes of members {or in .their

absencé their aliernates} representing both Sections; .

(¢} the Chairman and Vice-Chairman of the Asso-
ciation, whether appointed to or as ex officio mem-
bers of such commtices, shall not exercise a vote at

. such meetings.

<~ 9. Third parties.

" In the event of the Association or Council refusing
neglecting to make any levy which is required for
the purpose of meeting any obligation or liability duly
incurred by them to any third party, such party shall
be entitled to make application to the Court to compel
the making of such levy 10 such extent as may be
reguired in accordance with the powers conferred in
¢his Constitution, failing which, for an order authoris.
ing and directing that such levy shall be made by some
person or persons duly appointed thereto and in that
behalf by the Court, and to that extent the fevy provi-
sions of this Constitution shall be deemed to bé an
agreement befween the Association and the members
thereof for the benefit of such third party, of which
such third parly may avail hirmself by making such
application as hercinbefore provided. The deletion or
alteration of this Clause shall not affect any such third
party in respect of any liabiiity or abligation incurred
prioy ihereto. ’

10. Indemnity.

. Every member of the Council or of any committee

tion) is hercby indemnified and held harmless by the
Assaciation against any personal liability incurred by
him arising out of or in connection with the due exer~
cise or performance by the Councl or by any such
committee of any of the powers and functions which
are or'may be conferred vpon it by or pursuant to these
presents, Any lHability imposed upon the Association
by this Clause-may be met by means of & levy made
under Clause 5 and shall for that purpose be decmed
to be an industry obligation.

11. Afteration of Constitution,

No alteration or addition to this Constitution shall
be made unless decided upon by a vote at a general
or special meeting of which twenty-one (2I) days’
notice in writipg has been given. Any such alteration
or amendment shall be congitional upon the consent of
the Minister (as defined in section 2 of the Act or any
Section amending or replacing the seme) heing obtained
to such alterstion or amendment and the publication

ppointed. by it (and. every. employee &f the- Associa-.

{3y Die voorbeboudsbepaling in subklousules (1) en
{2). van hierdie kiousule is gie van toepassing indien die
vergadering een i8 wat weens gebrek aan ‘n kworum
uitgeste) was nie. Op sodanige uitgestelde vergaderings
word alle sake met die vereiste meerderheid van stemme
var 0i¢ aanwesipes beslis hetsy die meerderheid stemme
insluit vit albet atdelings 2l dan pie. :

(4) Tensy anders deur die Raad bepaal—

(a) is, op alie vergaderings van komilees wat inge-
volge klousule 3 (4) aangestel is, eftke lid, of in sy
afwesigheid sy plaasvervanger, geregtig op ¢en stem;

{b) mott alie sake wat op sodanige vergadetings
1e berde gebring word, by meerderheid van stemme
beslis word, met dien verstande dat sodanige meer-

-derheid sfemme inshuit van lede (of in hulle afwesig-
heid, hul plaasvervangers) wat beide Afdelings ver-
teenwoordig: ' :

() mag die Voorsitter en Vise-voorsitter van dix
Vereniging, hetsy aangestel in, of ex officio-lede van,
sndanige komitees, nie 'n stema op sodanige vergade-
rings uitbring nie. s
9, Derde partye. : -

Ingeval die Vereniging of Raad weier of nalaat om
'n heffing op te 18 wat nodig is om aan 'n verpligting
behoorlik deur hulle aangegaan, of aanspreeklikheid
behoorlik deur hulle opgeloop ten opsigte van enige
derde pary, te voldoen, is sodanige derde patty gereg-
tig om by dic Hof aansock te doen om die oplefiging
van -die nodige heffing kragtens die bevoepdhede In
hierdie Grondwet verleen, af te dwing, of, by gebreke
daarvan, om 'n bevel waarby magliging verleen en las
gegee word dat sodanige beffing opgele moet word
deur die een of ander petsoon of deur persone deur die
Hof behooslik daartoe en ten opsigte daarvan aange-

stel, en in daardie mate word die heffingsbepalings van

hierdie Grondwet beskou as 'n oorecpkoms tussen die
Vereniging en die lede daarvan ten ‘gunste van soda.
nige derde party, waarvan sodanige derde party gebrufk
kan maak deur sodanige asnsoek te doen soos hierbo
bepazl. Die skrapping of wysiging van hierdie klou-
sule yaazk nie-enige sodanige derde party wat betref
enige aanspreeklikheid of verpligting wat tevore ont-
staan he! nie. ‘

10. ¥ rywaring.

---Fnoige lid-van die Raad of van enige komitee deur

hom aangestel (en elke werknemer van die Vereniging}
word hietby deur die Vereniging gevrywaar en skade-
loos geste! ten opsigte van enige persoonlike aanspreek.
likheid hom ten laste geld ingevolge of in verband met
die behoorlike uitoefening of vitvoering dewr die Raad
of enige sodznige komilee. van enige bevoegdbede of
funksies wat kragtens of infevolge hierdie Ooreenkoms
zah hom verleen is of verieen mag word. Enige ver.
pligling .wat by hierdie klousule die Vereniging opgels
word, ian negekom word deur middel van ’n heffing
kragiens Kousule 5, en word viy daardie doel as 'n
nywerheidsverpligting beskou,

1. Wysiging van Grondwer. .

Geen swysiging van of toevoeging aan bierdie Grond-
wet mag gemazk word nie tensy daartoe beshuit is
deur stemming op 'n algemene of spesiale vergadering
waarvan een-en-twintig (21) dae skriftelik kennis gegee
is. ) , .
Enige sodanige verandering of wysiging is onder-
worpe aan die verkryging van die Minister se toestem.
ming (soos omskryf in attike] 2 van die Wet of enige
artivel wat gemelde artike] wysig of. vervang) tot
sodanige verandering of wysiging, en die afkondiging

L NI R A A § iy A
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of such alteration or amendment in terms of section 2
(2) of the said Act or any section amending or replacing
the same. The publication of such aiteration or amend-

“ment in terms of such section shall be conclusive proof

of the consent of the said Minister thereto.
- 12, Interpretation. '

Any terms which are defined in the Sugar. Act, 1978
TAct 9 of 1978}, or the Sugar Industry Agreetuent, 1979,

. published thereunder (both as amended or replaccd

from time i Gme) shall, whenever they are used in this

_Constitution unless the context indicates otherwise, bear

the meanings ascribed thereto from time to time in
such Act or Agreement.

No. R. 859 27 April 1979

CONTRCOCL OVER THE EXPORT OF SUGAR AND
SUGAR INDUSTRY PRODUCTS .

The Minister of Economic Affairs has in terms of
section 10 of the Sugar Act, 1978 (Act 9 of 1978),
after consuitation with the South African Sugar Asso-
cistion, made the regulations set ont in the Schedule
hereto, '

SCHEDULE
1. In these regulations—

. “Act” means the Sugar Act, 1978 (Act § of 1978);

‘Agreement™ means the Sugar Industry Agreernent
published under section 4 (1) of the Act;

.and any other word or expression defiped in the Act

shall, uniess the context otherwise indicates, have the
meaning so defined,

. 2. No person shall export sugar or any sugar
industry product from the Republic of South Africa
to any other country or territory other than those
countries and territories referred to in clause 52 (4) of
the Agreement, naroely the territory of South-West
Africa, Lesotho, Botswaba, Transkei, Bophuthatswana,
and other independent states, formerly parts of the
Republic of South Africk, as and when they are

established, except under a permit jssued by the

Secretary for Industries.
3, Any person wishing to-obtaiti a permit referred

10 in regulation 2 shall apply to'the Secretary for

Industries, Pretoria.
4, Any persop who copiravenes any provision of
regulation 2 shall be gullty of an offence, and Hable

‘upon conviction to a fing not exceeding R3500 or to

imprisonient not exceeding & period of six months,
or 1¢ both such fine and such imprisonment.

van sodanige verandering of wysiging ingevolge artikel
2 (2) van genoemde Wet of enige artikel wat dif wysig
of vervang. BPie afkondiging van sodanige verandering
of wysiging ingevolge sodanige artikel is afdoende
bewys van genoemde Miiister s¢ toestemniing daartoe,

12. Vertolking. . .

Enige nitdrukking omskryf in die Suikerwet, 1978
(Wet 2 van 1978) of in die Suikernywerheidooresunkoms,
1979, wat daarkragtens afgekondig s (beide 5008 van
tyd tot tyd gewysig of vervang), het, wanneer dit in
hierdie Grondwet gebruik word, die betekenis wat van
tyd tot tyd in sodanige Wet of "‘Coreenkoms daaragn
toegeken word, tensy uit die samehang anders blyk.

No. R. 85¢ 27 Aprl 1979

BEHEER OQOR DIE UITVOER VAN SUIKER EN
SUIKERNYWERHEIDPRODUKTE '
Die Minister van Ekonomiese Sake het kragtens
artikel 10 van die Suikerwet, 1978 (Wet 9 van 1978), na
oorleg met die Suid-Afrikaanse Suikerverenlging, die
regulasies wigevaardlg wat in die Bylae hiervag niteen-.
gesit is,
BYLAE
1. In hierdie régulasies beteken—

“Wet” die Suikerwet, 1978 (Wet 9 var 1978);

“Ooreenkoms” die Suikernywerheidooreenkoms gepu-
blisecr kragtens artikel 4 (3) van die Wet;
en het enige ander woord of uitdrukking wat in die Wet
omskryf is daardie betekenis, tensy uit die samehang
anders biyk. :

2. Niemand mag stiker of ‘n suikernywerheidproduk
uit die Republiek van Suld-Afrika na enige ander land
of gebied, uitgesonderd daaxdie lande en geblede wat in
Kousule §2 {(4) van die Ooreenkoms genosm word,
naamlik die gebied Suidwes-Afrika, Lesotho, Botswana,
Transkei, Bophuthatswana, en ander onathanklike state
wat voorheen deel van die Republick van Suid-Afrika
vitgemaak het, na gelang hulle tof stand kom, “titvoer
nie behalwe kragtens o pertnit detr die Sekretatis van
Nywerheidswese uitgereik.

3. 'n Persoon wat 'n permit in regulasie 2 vermeld,
verjang, moet by die Sekretaris van Nywerheidswese,
Pretoria, daarom 8anSOeX dOeR, e o < e e e

4. Enigiemand wat etige bepaling van regulasie 2
oortrez, begaan 'n misdiyf en i by skuldigbevinding
strafbear met 'n boete van hoogstens RSO0 of met
gevangenisstraf vir "n tydperk van hoogstens ses maande
-otf n:fnct sodanige boete sowel as sodanige gevangenis-
s N . N .

| Buy' ‘National Savings Ceﬁiﬁcafeg _’
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N AGROPLANTAE ‘ AGROPLANTAE ‘
This publication is a continuation of the South Hierdie publikasie is 'n voortsetting van die Suid-

African Journal of Agricultural Science Vol, 1 1011, { Afrikaanse Tydskrif vir Landbouwetenskap Jaar ng
1958~1968 and deals with Apronomy, Ecology., | I tot 11, 1958-1968 en bevat artikels oor. Akkerbox,
Agrostology, Genetics, Agricuitural Botany, Land- | Ekologie, Graskunde, Genetika, Landbouplantkunde,
scape Management, Herbicides, Plant Physiology, { Landskapbestuur, Onkruidmiddels, Plantfisiologie,
Plant Production and Technology, Pomelogy, Horti- | Plantproduksie en -tegnologie, Pomologie, Tuinbou,
§ culture, Pasture Science and Viticulture. Four parts | ‘Weiding en Wynbou. Vier dele van die tydskrif word 1

of the journal are published annually, T per jaar gepubliseer. s

.Contributions of scientific_ merit on agricuftural | Verdienstelike landbonhmdige bydraes fan oor-
research are invited for publication in this journal. | spronklike wetenskaplike navorsing word vir plasing
Directions for ‘hcrvmparahoﬂ of such contributions | in ‘hierdie tydskrif verwelkom. Voorskrifte vir die
are. obtainable from the Dlrector,. Agricultural opstet van sujke bydraes is verkrypbaar van die
Information, Private Bag X 144. Pretoria, 10'whom all Direkteur, Landbou-inligting, Privaatsak X144, Pre-
communpications in connection with the joufnal toria, aan wie ook alle navrae in verband met die

should be addressed. . tydsknif gerig moet word.
f _ The journal is obtainable from the above-men- [  Die tydskrifis verkrygbaar van bogenoemde adres
tioned address at RI,50 per copy or R6 per annum, | teen RKSO per eksempiaar of R6 per jzar, posvry -

.4 post free (Other countries R1,7S per copy or R7 pet (Ruitelands R1,75 per eksemplaar of R7 per jaar).

snaum), . . _ Verkocopbelasting moer by binnelandse besteliings
Sales tax must accompany inland orders, ingesiuit word. '
THE ONDERSTEPOORT THE ONDERSTEPOORT
JOURNAL OF VETERINARY | JOURNAL OF VETERINARY
< RESEARCH b RESEARCH ~
The Onderstepoort Journal of Veterinary Research Die “Onderstepoort  Journal of Veterinary

is printed by the Government Pririter, Pretoria, and is | Resegrch™ word deur die Staatsdrukker, Pretoria,

. obtainable from the Director, Division of Agricul- | gedruk en is verkrygbaar van die Direkteur, Afdeling
tural Information, Department of Agricultural | Landbou-inligting, Deparlement van- Landbou-

Technical Services, Private Bag X144, Pretoria, 0001, | tegniese Dienste, Privaatsak X144, Pretoria, 0001,

to whom all communications shotld be addressed. | aan wie ook alle navrae in verband met die tydskrif

gerig moet word,

This publication js a continuation of the Reports ol Hierdie publikasic is 'n voortsetting van die
the Government Veterinary Bacteriologist of the | “Reports of the Govemnment Veterinary Bacieriolo-
Transvaal which date back to 1903 and of which | gist of the Transvaa)” wat terugdateer tot 1903 en
18 have appeared up to 1932, These were followed by | waarvan 18 verskyn het-tol 1932, Dit is gevolg deur
A0 volumes of the Onderstepoort Journal. At present | 40 volumes van die “Onderstepoort Joumal™. Tans
b each volume comprises four numbers which are | bestaan elke volume uit vier nommers wat teen R2
obtzinable at R2. other countries R2,50 per number | binnelands en R2,50 buitelands per nommer van
from the above address, bogenoemde adres verkrygbaar is.

. Direkteure van faboratoriums ens. wal begerg is

Directors of laboratories etc. desiring 1o exchanpe | om publikasies om te ruil moet in verbinding tree met
publications are invited to communicate with the | die Direkteur, Navorsings-instituut vir Veeartseny-
Divector, Veterinary Research Institute, P.O. Onder- | kunde. Pk. Onderstepoort, 0110, Republiek van

stepoort, {110, Republic of South Africa. Suid-Afrika.
‘ Verkoophelssting moet by binnelandse bestellings
Sales tax most accompany intand orders. ingestuit word.
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AGROANIMALIA

This publication is &8 continuation of the South
African Yournal of Agricultoral Science Vol. 1 to 11,
19581968 and deals with Animal Production and
Technology, Livestock Management and Ecology,
Physiology, Genetics and Breeding, Dairy Science

and Nutoiion. Four parts of the journsl are
published annuaily. )

Contsibutions of scientific merit on agricultural
research are invited for publication in this journal.
Directions for the preparation of such contributions
ar¢ obtainable from the Dimctor, Agrcultural
Information, Private Bag X144, Pretoria, to whom
all communications in connection with the journal
should be addressed, .

The journal is obtainable from the- above-men-
tioned address at R1.50 per copy of Ré per anntm.,
post {ree {Other countries R1,75 per copy or R per
anaum),

AGROANIMALIA

Hierdie pub]ikasié is ’n voortseiting van die Suid-

Afrikaanse Tydsknif vir Landbouwetenskap Jaar
1 tgtkl_l. 19581568 e? bévatDa_rtikeIs oor Diere-
produksie en  -tegnologe, Creversorging  on
-ckologie, Fisiologie, Genetika en Teclt, Sulwel-
kunde en Voeding, -Vier dele van die tydskrif word
per jaar gepubliseer, o

Verdienstelike landboukundige bydraes van oor~
spronklike wetenskaplike navorsing word vir plasing
in hierdie tydsknf verwelkom. Voorskrifte vir die
opstel van sulke bydraes is verkrygbgar van die
Direkteur, Landbou-inligting, Privaatsak X144,
Pretoria, aan wie ook alle navrae in verband met die
tydskril gerig moet word, '

Dig tydskrif is verkrygbaar van bopenoemde adres
teen R1,%0 per eksemplaar of R6 per jaar, posvry
(Buitelands R 1,75 per eksemplaar of R7 per jaar).

This publication ¥ a continuation of the South

19581968 and deals with Entomology, Zoological
Plant Pests, Nematology, Plant Pathology, Micro-
biclogy, Mycology, Taxonomic Studies, Biology and
Control. Four parts of the jourral are published
annually.

Contributions of scientific merit on agricultural
research are invited for publication in this journal
Directions for the preparation of such contributions
are obtainable from ihe Director, Apgricultiral
Information, Private Bag X144, Pretoria, to whom all
communications in connection with, the journal
shauld be addressed.

‘The journal is obtainable from the above-men-
tioned address af R1,50 per copy or R6 per annum,
post free {Other countries R1,75 per copy or R7 per
angumy.

Sales tax must accompany inland orders,

African Joumnal of Agricultural Science Vol, 1to 11

i Verkoopbelasting moet by elle  binnelandse
Sales tax must accompany all inland orders, bestellings ingesluit word.
PHYTOPHYLACTICA PHYTOPHYLACTICA

Hierdie: publikasie is 'n voortsetting van dic Suid-
Alfrikaanse Tydskrif vir Landbouwetenskap Jaargang
¥ tot 11, 1958-1968 en bevai artikels"oor Entomo-
logie, Dierkundige Plantplae, Nematologie, Plantpa-
tologie, Mikrobiologic, Mikologie, Taksonomicse

Studies; Biologic en Beheer. Vier dele van die tydskeif

word per jaar gepubliseer.

Verdienstelike fandboukundige bydraés van cor- |

spronklike wetenskaplike navorsing word vir plasing
in hierdie tydskrif verwelkom. Voorskrifte vir die
opstel van sulke bydraes is verkrygbaar van die

Direkteur, Landbowinligting, Privaatsak X144, Pre-

- totia, aan wie ook alle navrae ! verband met die

tydskrif gerig moet word.

Die tydskrif is verkrygbaar ven bogenoemde adres
teen R3, 50 per eksemplaar of R§ tpter jaar, posvry
(Buitelands R 1.75 per eksemplaar of R7 per jaar),

Verkoopbelusting moet by binnclandse begtellings

ingeshiit word.
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THE FLOWERING PLANTS OF
AFRICA

This publication is issued as an ilfustrated serjal,
much on the same lines as Custis's Botanical Maga-
zine, and for imitating which no apology need be
tendered, ‘ :

The desire and object of the promoters of the
publication will be achieved if it stimulates further
ml;cresl in the sindy and cultivation of our indigencus
plants. T

The itlastrations ave prepared mainly by the artists
at the Botanical Rescarch Institute, but the Editor
welcomes contributions of suitable artistic and
scientific merit Irom kindred institutions. ’

Each part contains [0 5platt:s and costs RS per
part (other countries RS5,25 per part). Two, three or
four parts may be published annually, depending on
the availability of illustrations: A volume consists of
four parts. From Volume 27, the price per volume
is: Cloth binding, R30; morocco binding, R3S (other
countries, cloth binding R31; morocco binding R36}. "

Obtainabk from the Director, Division of Agricuf-
tural Information, Private Bag X144, Pretoria,

Sales tax must accompany inland orders.

DIE BLOMPLANTE VAN
AFRIKA

Hicerdie publikasie word uitgegee as ’m peiliu-
streerde reeks, baie na die aard van Curtis se **Botani-
cal Mapazine™. Dit doel van die werk is om die
skoonheid en variasie van vorm van die flora van

Afrika aan die Jeser bekend te stel, om belangsielling
in die studie en kweek van die inheemse plante op tc |
wek, en om plantkunde in die algemeen te-bevorder.

Die meeste van die iliustrasies word deur kunste-
naars van die Navorsingsinstituut vir Plantkunde

_gemaak, dog die redakteur verwelkom geskikte

bydraes van 'n wetenskaplike en kunsstandaa_lfd :

afkomstig van verwante inngtings.

Onder huidige omstandighede word twee dele van
die’ werk gelyktydig ﬁfcpubliscer. maar met onyegl-
matige tussenpose; elke deel bevat tien kleurplate.
Intekengeld bedra RS per degl (buitelands RS,25 per
deel): Vier dele per band. Vanaf band 27 is die prys
per band in Jinne pebind R30; in moroccolesr ge-
bind R3S, (Buitelands, linne gebind R31; morocco.
leer R36).

Verkrygbaar van die Direkteur; Afdeling Landboo-

inligting, Privaaisak X144, Pretora.

Verkoopbelasting moet by binnelandse besteliings

ingesinit word.

" AGROCHEMOPHYSICA

This publication is a continuation of the South
Alfrican Journal of Agricultural Science Vol. 1to 11,
1958-1968 and deals wilh Biochemistry, Biomictry,

‘¢ Soil Science, Agricultural Engincering, Agriculutural

Meteorology and Analysis Technigues. Four parts of
the journal are published annually. :

Contributions of scientific merit on agricultural
research are invited for publication in thes journal.
Directions for the preparation of such contributjons
ar¢ oblainable from the Direclor, Agricultural
Information, Privale Bag X144, Pretoria, Lo whom all
commiicalions m conpeclion with the jourpat
should be addressed.

The journal is obtainable from the above-mcn-
tioned address at R1.50 per sopy or R4 per annum,
post free {Other countries R1,75 per copy or R7 per
ARNUm),

Sales tax must accompany niand orders

AGROCHEMOPHYSICA

Hierdie publikasie is "B voortsetiing van die Suid.
Afrikaanse Tydskrif vir Landbouwetenskap Jaargaag
1ot 1], 1958-1968 en bevat artikels oor Biochemie,
Biometriks, Grondkunde, Landbou-ingenieurswese,
Landbouweerkunde en Ontledingstegnieke, Vier dele
van die tydskif word per jaar gepubliseer.

Verdienstelike landboukundige bydraes van oo
spronklike wetenskuplike navorsing word vir plasing
in hierdie iydskrf verwelkom. Voorskrifte vir gie
opsiel van sulke bydraes is verkrygbaar van die
Direkteur, Landbou-inlingting, Privaatsak X144,
Preiona, aan wic ook alie navrae in verband met die
tydsknf gerig moet word,

Die tydskrif is verkrygbaar van bogenoenidc adtes
teen RI,50 per eksemplaar of R6 per jaar, posvry
{Buitelands R{.75 per eksemplaar of R7 per jaar).

Verkoopbelasting moet by binnelandse bestellings |

ingesluit word.

8
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N ' h ;
FLORA OF SOUTHERN
"AFRICA

A taxonomic treatment of the flora of the Republic
of Sauth Africa, Lesotho, Swaziland and Sopth West
Afrca. To be completed in 33 volumes, mt in
numerical sequence,

Now availabje:

R3,75, post fres.
Vol. I {1966): Price R1,75. Other countries R2,20,
post free.

Vol. 13 (1970): Price R10. Other countres R12,
post free.

Vol. 16 Part 1 (3975): Price R13,50. Other coun-

tries R16,75, rost free.
Part 2 (1977): Price R16. Other countries R20,
post free,

Vol, 22 (1976):. Price R8.60, Other countries
R10,75, post free.

Vol. 8 (1978); Price R4,25. Other aountnes R5,30,
post frse. :

Obtainable from the Director, Division of Agricul-
tural Information, Private Bag X144, Pretoria.

Sales tax must acmmpany inland orders.

FLORA VAN SUIDELIKE
- AFRIK A

’n Taksonontiese behandeling van die flora van die

Republick van Suid-Afrika, L:sotho, Swazilend en
Suidwes-Afrika. Sal bestaan uit 33 volumes, nic in
numeriese volgorde nie. .

| Reeds beskikbaar:
Vol. 26 (I963): Price R460. Other countries |

Vol, 26 (1953): Prys R4,60. Bunelands RS’IS

. posvry.
Vol. 1 (1966): Prys R1,75. Buitelapds Rzzo '

posvry.
Vol. 13.(1970): Prys R}¢. Buitelands R12, posvry.
Vol, 16 Déet 1 {1975): Piys R13,50. Buitelands
R16,75, posvry
Deel 2 (I9T?) Prys R16. Buitelands R20, posvry.

Vol. 22 (1976): Prys R8,60. Buitelands R10,75,

posvyy,

Vol. o (1978): Prys R4,25. ‘Buitelands RS,30, pos-
vry.

Verkrypbaar van die Birekienr, Afdeling Land-
bou-infigting, Privaatsak X144, Pretosia.

Verkoopbelasting moet by bmnc!ﬁndsc bestellings
ingesiuit word.

&

>
C4

MEMOIRS OF THE -
BOTANICAL SURVEY OF
' SOUTH AFRICA
The memoirs are individual treatises vsually of an
ecological nature, but sometimes iaxonomic .or

concerned with economic botany. Thirly-nine num-
bers have been pubhshod, some oF which are out of

print,

Obtainable from the Director, Division of Agricul-
tural Information, Private Bag X144, Pretoria,

Sales tax must accompany inland orders.

MEMOIRS VAN DIE
BOTANIESE OPNAME VAN
© SUID-AFRIKA

Die memoirs is individuele verhandelings, pewoon. |

lik ekologes van aard, maar soms handel dit oor
taksonomiese of ekonomiese-plantkundige onder-
werpe. Nege-en-dertig ROmnIEEs. i8 reeds pepubliseer
waarvan spmmige wit druk is

Verkrygbaat van die Direkteur, Afdeling Landbou-
inligting, Privaatsak X144, Pretoria,

Verkoopbelasting moet by binnelandse bestelfings
ingesluit word.
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GOVERNMENT NOTICES * (GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF TRADE AND INDUSTRY
08 QCTORER 2018

NO. 1082
NOTICE IN TERMS QF SECTION 2 AND 4 OF THE SUGAR AGT; 1878
[ACT RO. 9 OF 1978}
1. By virtue &f the powers vested in me in terms of sectior 2 and 4 bf the Sugar A,
1678 (Act No. @ of 1978); t Dr Rop Davies, Minister of Trade and Ingustry, hereby
. publish trinsitional provisions in respect of - §

(ay the Constitution of the South African Sugar Association {Annexure 1); and
(b}  the Sugar industry Agreement, 2000 {Annexure 2).

2, This Notice shall be deemed to have commenced on { Aprit 2018,

l

LR ROB naw‘;é, P
MINISTER OF TRADE AND INDUSTRY
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Annexure 1

CONSTITUTION OF THE SOUTH AFRICAN SUGAR ASSOCIATION

15. Transitienal Provisions

(1) Despite any other provision of this Constfitution, during the Transitional Period
contemplated in clause 15(1)(e), the following words and phrases have the meanings
afiributed to them in this clause 15 and cognate expressions have simitar meanings:

{a) Growers’ Section means SACGA and SAFDA,

(b} SACGA means the South African Cane Growers’ Asscciation NPC and its successors in
title;

{c) SAFDA means the South African Farmers' Development Association and its successors
in title;

(d) Transitional Constitution means the Association’s Consfitution as amended by the
Transitional Provisions by publication in the Government Gazette;

{e) Transitional Period mesns from 1 April 2018 until 31 March 2020 or any later date
determined in terms of clause 15(5);

{f) Transitional Provisions means this clause 15 and clauses 188 to 207 of the Sugar
Industry Agreement, 2000.

{2) In applying the Transitiona! Provisions, the Transitional Provisions in the Constitution
must be read together with the Transitional Provisions in the Sugar industry Agreement
- 2000, both as amended and applied during the Transitional Peried. :

(3) The Transitional Provisions apply during the Transitional Period,

(4) After consultation with the Association, the Minister may amend the ?ransmonal
Provisions, by publishing notice of the amendments in the Government Gazetie.

{5) After consuitation with the Association, the Minister may exiend the Transitionat Perigd
whenever necessary by publishing notice of each exiension in the Government Gazetle
by the date on which the Transitional Perlod is due to expire.

(8) The Constitution is deemed to have been amended with effect from 1 April 2018.

(7) The publication of the Transitional Constitution in terms of section 2(2) of the Act is
conclusive proof of the consent of the Minister therelo.

(8) Anything done from 1 April 2018 until the date of publication of the Transitional
Constitution in tenms of section 2(2) of the pr_inci_pa_i Act, both dates included, and which

& Wwiv goWonlingesizat.
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is done in accordance with, or to give effect to, or in anficipation of, the resolutions
passed by the Association’s Council on 15 March 2018 and 16 April 2018 and the
Association at the special mesting on 16 April 2018 and the Transitional Provisions and
anything else done by the Association in good faith in order to effect recognition and
funding of SAFDA, shall be deemed fo be valid in law. Neither the Association nor any
of its deiegates, Councillors (inciuding the Association’s Chairperson and Vice-
Chairpersons) , members, members of its commitiees, employess, contractors or agents
nor any mifler, refiner nor grower shall be liable for anything done in accordance with, or
io give effect to, or in anticipation of, the resolutions passed by the Association's Council
on 15 March 2018 and 16 Apiil 2018 and the Association at the special mesting on 16
April 2018 and the Transitional Provisions and anything else done by the Association in
good faith in order to effect recognition and funding of SAFDA between 1 April 2018 and
the date on which the Transitional Constitution is published in terms of sectzon 2{2) of
the Act, both dates included.

(8) The Transitional Provisions apply only during the Transitional Period aé follows:

k Membership and Representation
(a) The members of the Association shall be the South African Sugar Millers’ Association
NPC, SACGA and SAFDA;

{b) SACGA and SAFDA shali collectively comprise the Growers' Section;

(c) Each Section shall be represented by 24 delegates, provided that SACGA and SAFDA
shall each be entitled fo 12 delegates to the Growers’ Section;

Administration

(d) The affairs of the Association shall be administered by a Council consisting of a
Chairperson and 2 Vice-Chairpersons and all references in the Transitional Constitution
1o the Vice-Chairman shall be replaced with reference to 2 Vice-Chairpersons;

(e} A person nominated by each of the Millers’ Section, SACGA and SAFDA shall be
elected as Chairperson and the 2 Vice-Chairpersons respectively;

(f) The Association's Council shall comprise 32 Councillors appointed at 2 meeting of the
Association, of whom 16 shall be nominated by the delegates of the Millers’ Section, 8
shall be nominated by SACGA's delegales of the Growers’ Section and 8 shall be
nominated by SAFDA's delegates of the Growers’ Section;

(9) The delegales of the Millers’ Section may nominate a total of 6 alternates io its elected
Councillors, the defegates of SACGA may nominate a total of 3 alternates to its elected
Councillors and the delegates of SAFDA may nominate a total of 3 alternates fo its
elected Councillors, During 2018, all alternates shall be appointed at a special meeting
of the Association and thereafter all alternates shall be appomted annua!iy at the general
meeting of the Association,

£ThiS gazetle
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{h) Casual vacancies of Councillors elected to represent the Growers Section shall be filled
by whlchever of SACGA or SAFDA nominated the absent Councillor;

() ©On every Association commlﬁee SACGA and SAFDA shall be equally represented as
the Growers’ Section;

Meetings

() All meetings of the Association and of its Council shall be presided over by the
Chairperson of the Association and In his or her absence, by 1 of the 2 Vice-
Chairpersons, failing which, by a chairperson elected by the meeting;

{k) Despite clause 7(3), during 2018 a special meeting of the delegates «f the Association
shall be held at such time and place as may be determined by the Association's Council
to etect a Chairperson and Vice-Chairpersons and to appoint Counciliors and alternates:

e () The guorum for any general meeting of the Association shall be 27 delegates personally
! present, of whom at least 12 shall be delegates from the Millers' Section, 8 shail be
delegates from SACGA and 6 shall be delegates from SAFDA,

(m)The quorum for any spscial meeting of the Association shall be 13 defegates personally
present, of whom at Ieast 8 shall be delegates from the Millers' Section, 3 shall be
delegates from SACGA and 3 shall be delegates from SAFDA;

(n) The gquorum of any meeting of the Association's Councll shall be 8 Councillers
personally present provided that:

(i theyinclude at least 3 Counciflors appointed by the Millers' Section and 3
Courncillors appointed by the Growers’ Section;

(i)  of the Counciliors appointed by the Growers’ Section, at least 1 Counciflor is
appointed by SACGA and 1 Councillor is appointed by SAFDA;

(o) The Departm.ent of Trade and Industry may attend as an observer at any meeting of the
Association’s Council;

Voting

(p) Ali questions arising af general and special meetings of the Association shall be
determined by a majority representing more than 80% of the delegates present at the
meeting, provided that such majority must include votes from the Millers® Section and the
Growers’ Seclion and that the votes from the Growers' Section must include votes by
delegates appointed by SACGA and SAFDA, respectively;

{q) All questions arising at meetings of the Association's Council shall be determined by a
majority representing more than 80% of the voles cast, provided that such majority must
include votes of Counclllors nominated by the Millers Section and the Growers’ Section
and that the votes from the Growers' Section must mciude votes by Counciliors
appointed by SACGA and SAFDA respectlvely, .
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(r) Atany special or general meeting of the Association’s delegates or at any meeting of the
Association's Council which has been adjourned for lack of a quorum, questions shall be
determined by a majority comprising more than 80% of the votes of those present
trrespective of whether those votes include votes from the Millers’ Section and the
Crowers' Seclion and irréspective of whether the voles from the Growers' Section
include votes from SACGA and SAFDA, respectivaly;

(s) The quorum for every Association committee shall be 40% of the members of that
committee personally present, provided that those present must include at least 2
representatives of the Millers Section and 1 represeniative of gach of SACGA and
SAFDA, respectively;

(1) All guestions arlsing at meetings of the Assoclation’s committees shall be determined by

a majority representing more than 80% of voles cast provided that such votes must

include votes of members {(or in their absence, alternates) represent_mg the Millers’

Section and the Growers' Section and the votes from the Growers' Section must include
RN votes from SACGA and SAFDA, respectively.

Other Amendments — Clause 6(4)

With effect from the date of publication of these amendments in terms of section 2 (2} of the Act,
the reference in clause 6 to section 1 of the Financial Institutions (Investment of Funds) Act,
1884 is replaced by reference to the Financlal Institutions {Protection of Funds) Act, 28 of 2001
and the reference to the Stock Exchanges Controi Act 1985 Is replaced WIth reference to the
Financial Markets Act, 19 of 2012, "

"

§:THTs gazeite Is Blso avallaple froe online al www. gp¥oniing £0.za
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Annexure 2

SUGAR INDUSTRY AGREEMENT, 2000

Transitional Provisions

198. Despite any other provision of this agreement, during the Transitionai Period as
contemplated in clause 198.5, the following words and phrases have the meanings
attributed to them in this clause 198 and cognate expressions have similar meanings:

198.1 Growers' Section means, during the Transitional Period, SACGA and SAFDA,; .

198.2 SACGA means the South African Cane Growers’ Association NPC and its
successors in fitle;

198.3 SAFDA means the South Afican Farmers' Development Association and ifs
: suecessors in fitle;

198.4 Transitional Constitution means the South African Sugar Association’s Constitution
as amended by publication in the Government Gazette;

198.5 Transitional Period means from 1 April 2018 unil 31 .March'2020 ar any later date
determined in terms of clause 154 of the South African Sugar Association's
Constitution;

198.6 Transitional Provisions means clauses 198 to 207 of this agreement read with
~ clause 15 of the Scuth African Sugar Association’s Constitution.

189. in applying the Transitional Provisions, the Transitional Provisions in the Constitution
must be read together with the Transitional Provisions In the Sugar Industry
Agreement, 2000, hoth as amended and app!ied_ during the Transitional Period.

200. The Transitional Provisions apply during the Transitional Period only.

201. After consultation with the South African Sugar Assaciation, the Minister may amend
the Transitional Provisions by publishing notice of the amendments in the
Govermnment Gazette.

202. After consultation with the South African Sugar Association, the Minister may extend
the Transitional Period whenever necessary by publishing notice of each extension in
the Government Gazette by the date on which the Transitional Period is due to
expire.

203. This agreement is deemed fo have been amended with effect from 1 April 2018, ' .
. f.\? %ﬁ;i i“}

st wivw.gpwonline.co.zs
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" to effect recognition and funding of SAFDA, shall he deemed to be valid in law.

205,

205.1

205.2

2053

2054

205.5

2056

Neither the South African Sugar Association nor any of its delegates, Councillors
(including the South African Sugar Asscciation’s Chairperson and Vice-
Chairpersons), members, members of its committegs, employees, contractors or
agents nor any milter, refiner nor grower shall be liable for anything done in
accordance with, or to give effect fo, or in anticipation of, the resolutions passed by
the South African Sugar Association’s Council on 15 March 2018 and 16 April 2018
and the South African Sugar Assaciation at the special meeting on 16 April 2018 and
the Transitional Provisions and anything else done by the South African Sugar
Association to recognize and fund SAFDA befween 1 Aptil 2018 and the date on
which the amendments to the Sugar Industry Agreement, 2000 are published in terms
of section 4(1)(c) of the Act, buth dates included.

The Transitional Provisions apply orly during the Trans@tional Period as follows:

Sugar Industry Administrationi Boaid - R

The persons appointed by the Growers’ Associations to the Administration Board in
terms of clause 11(c) shall comprise 1 person appointed by SACGA and 1 person
appointed by SAFDA,;

Sugar Industry Appeals Tribunal

SACGA and SAFDA may each appoint' 1 person to {he Sugar Industry Appeals
Tribunal provided that SACGA and SAFDA's appointees shall collectively have 1 vote
on the Sugar Industry Appeals Tribunal;

Mill Group Boards

Each Mill Group Board shall have the power to undertake such lasks and duties as
may from time to time be assigned fo it by agreement between representatives of
SACGA and SAFDA and the mill concerned; -

SACGA and SAFDA shall be equally represented on all Mill Group Boards except
where agreed otherwise by them and recorded in a written agreement which is signed
on behalf of both SACGA and SAFDA:

Of the minimum of 2 grower members provided for in clause 58(z), 1 shall be
appeinted by SACGA and 1 by SAFDA,

Despile clause 58(c), SACGA (which may make appointments through the Local
Grower Council) and SAFDA shall each appoint half the grower members of the Mill .

P

Group Board;

TS Gazete i ale
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204. Anything done from 1 April 2018 until the date of publication of the Transitional
Provisions comprising amendments ip the agreement in terms of section 4{1){c) of the
Act, both dates included, and which is done in accordance with, or to give effect to, or
in anticipation of, the resoclulions passed by the South African Sugar Association's
Counct on 15 Merch 2018 and 18 Apri! 2012 and the South Alrican Sugar

P,
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205.7 Despite clause 58, casual vacancies of the grower members on a Mill Group Board
shall be filled, or alternate members appointed, by whichever of SACGA (which may
include appolntments made through its Local Grower Council) or SAFDA appointed
the absent member,

205.8 'Des"pite cial'.!se' 61(a}, the SACGA and SAFDA appointed grower members of each
Miil Group Board shall have 1 collective vote;

SACGA, SAFDA and SASMA costs and Industry Obligations
2059 Ciause 160() is hereby deleted;
205.10 Clause 162 is hereby deleted;

{ 205.11 The phrase *, after the deduction of the Growers' Association costs for the year” in
o clause 168 is hereby deleted;

205.12 Clause 175 is hereby substituted with the following clause;

“175 Subject to clause 1786, ali expenditure incurred by or at the instance or with

' the approval of the South African Sugar Assoclation from time to time in
accardance with the powers confarred upon it in terms of its Constitution or
as provided for in this Agreement shall be industry obtigations, and which
expenditure, without limiting the generality of this provision, includes:

(a) expenditure pursuant to obligations assumed in respect of loans raised by
or at the instance of the South African Sugar Association;
&) the "Growers Associallons’ costs” that is the sum of SACGA’s and SAFDA's

respective costs of operation and administration:

Q! which, for the 2018/2019 season shall be those costs reflected in the
final written budgets which SACGA and SAFDA respectively provide
to the South African Sugar Association by no later than 30 September
2018;

(i) for the 2019/2020 season shall be those costs reflected in the final
written budgets which SACGA and BAFDA respectively provide 1o the
South African Sugar Association by 1 April 2018;

(c) the Millers’ Association's costs of operation and administration:

{i) which, for the 2018/2019 season shall be those costs reflected in the
final written budget which the Miliers® Association provides to the
Sauth African Sugar Assoclation by no later than 30 September 2018:

(i) for the 2018/2020 season shall be those costs reflected in the final
written budget which the Millers' Association provndes to the South
Afncan Sugar Assoc;atqon by 1 April 2018.".

fie 6l Wivwy ggwontlng 6674
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Amendment of Sugar Industry Agreement, 2000

206. The Sugar indusiry Agreement, 2000, published under Government Notice No. 1208,
Government Gazelte 21139 of 3 May 2000 Is hereby amended by this agreement
with effect from 1 April 2018.

Pubiication of this Agreement

207. The publication of this agreement in terms of section 4(1)(c) of the Act confirrﬁs that
the Minister is satisfied that such amendment is in the interests of the sugar industry
and not detrimental to the public interest.

ailablie frse Orling &l winw Giglvonline 6oz
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GOVERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

DEPABRTMENT GF TRADE, INDUSTRY.AND COMPETITION
NG, R. 760 23 JUNE 2020
NOTICE OF AMENDMENTS TO THE CONSTITUTION OF THE SOUTH AFRICAN
' SUGAR ASSOCIATION AND THE SUGAR INDUSTRY AGREEMENT, 2000
IN TERMS OF SECTION 2 AND 4 OF THE SUGAR ACT, 1978
| (ACT NO. 09 OF 1978)

AND

NOTICE OF DESIGNATION OF THE SUGAR INDUSTRY IN TERMS OF SECTION
10{3)(b){iv) OF THE COMPETITION ACT, 1998 (ACT NO. 89 OF 1998)

1 Ebrahim Patel, Minister of Trade, Industry and Competition hereby —

{a) interms of section 2(2) and section 4{1)}{b)(i) of the Sugar Act, 1878 (Act No. 09
of 1978); and after consultation with the South African Sugar Association

(“SASA”) -

(i) publish the amendments to the Consfitution of SASA and the Sugar
Industry Agreement, 2000, as embodied in Annexure A & B respectively;

and

(i) inform inieresied parties that ihe Constitution and Agreement, incorporating
all the amendments, can be accessed on the dtic website:

www.thedtic.gov.za.

- Thisigazetie s aiso avallable free ol
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{b) after consultation with the Minister of Agriculture, Land Reform and Rurat
Development, designate the sugar industry in terms of section 10(3)(b){iv) of the
Competition Act, 1998 (Act No. 89 of 1998) for a period of 12 months, which
pericd may be extendeéd as necessary by notice in the Government Gazette, to
support the economic development, growth, transformation and stability of the
sugar industry in line with the objectives of the proposed Sugar Masterplan, as
set out in the Explanatory Memo aitached hereto; and

(¢} determine that this Notice shall commence on 1 July 2020,

MR EBRAHIM PATEL
MINISTER OF TRADE, INDUSTRY AND COMPETITION

DATE:

Wigpvenine chsY) )F
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EXPLANATORY MEMO

MATTERS RELATING TO THE SUGAR.INDUSTRY: DEVELOPMENT OF A
SUGAR MASTERPLAN, DESIGNATION OF THE INDUSTRY IN TERMS OF THE
COMPETITION ACT AND AMENDMENTS TO THE SOUTH AFRIGAN SUGAR
ASSOCIATION'S CONSTITUTION AND THE SUGAR INDUSTRY AGREEMENT

This Gazette contains details of the proposed .Sugar Masterplan that has been
developed for the sector, as' well as amendments to the Sugar Industry Agreement
and the South African Sugar Association’s Constitution and the designation of the
Sugar Industry in terms of section 10 of the Competition Act.

Part 1. Context and an industry vision

In his State of the Nation Address, following the general election in 2019, President
Cyril Ramaphosa committed 1o a “reimagined industrial strategy” that will be one of

the centre-pieces of rebuiiding the economy.

To support the réimagined industrial strategy, the President announced that
Government will develop a number of masterpians to help create conducive conditions
for industries to grow. This will include assisting companies to improve their industrial
capacities and sophistication, focusing more on export orientation, and reclaiming

domestic market space lost to imports.

The sugar industry was ide_ntiﬁed as an important agricutture sector, supporting alarge
number of jobs, and contributing to the fivelihoods of large numbers of Scuth Africans
in important regions of the country.

As announced in my budget vote speech in the National Assembly on 11 July 2018,
the Department of Trade, Industry and Competition and the Department of Agriculture,
Land Reform and Rural Development, have toge{her with industry stakeholders,

© commenced engagement on the development of a Masterplan for the South African

Sugarcane value-chain ('the Sugar Masterplan’). The process to produce the Sugar

{:This gazelie is also available free ohling at wnins.qpwonling g za
N TR N1 A L 4 By, eI T By I NN, L T e e e |




Reproduced by Sabinet Online in terms of Government Printer's Copyright Authority No. 10505 dated 62 Febmar)reg

8 Np. 43466 GOVERNMENT GAZETTE, 28 JUNE 2020

Masterplan was cb-chaired by the Minister of Agriculture, Land reform and Rural

Development, Minister Thoko Didiza.

A proposed Sugar Masterplan has now been developed. It requires a set of
collaborative actions by stakeholders in the industry, which in tumns require an
appropriate exemption from certain provisions of the Competition Act, given that

collaboration between competitors is not ordinarily allowed in terms of the Act.

The Sugar Masterplan is the result of the process of extensive engagement and
consultation amongst sugar industry stakeholders and social partners, particutarly
smail and large cane growers, millers and refiners, retailers, industrial users of sugar

and sugar-derived products, as well as workers and government.

The Masterpian seeks (o create a diversified and globally competitive, sustainable and
transformed sugarcane-based value chain that actively contributes to South Africa’s
economic and social development, creating prosperity for stakeholders in the

sugarcane value chain, the wider bio-econormy, soclety and the environment.

Phase 1 of the Sugarcane-based vaiue chain Masterplan will run for three years and

Is focused on key actions with the following objectives:

Stabilise the industry;

$

¢« Resltructure industry capacity and costs in an orderly manner to ensure
alignment fo ctirrent and future market size, and establish the appropriate
platform for a diversified sugarcane-based value chain by 2030 (Vision 20307,

e« Protect and retain sugarcane value-chain (including upstream and
downstream) jobs as far as possible through the fransition;

e Secure the foundational role of small-scale growers in the sugarcane value
chain, and ensure a balanced approach to supporting small-scale grower
sustainability towards Vision 2030;

oniite at Wikw.dpwonlie.coza.
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« Mitigate the impact on workers and small-scale growers of capacity reductions;

ang

« Ensure that transformation of ownership and participation is significantly
advanced through the restructuring and the transition to Vision 2030.

During Phase 1 of the Masterplan, which will run for three years, industrial users and
retai!érs of sugar have commitied to minimum fevels of South African grown and
produced sugar, equal to no less than 80% of need during Year 1, and increésing to
95% by Year 3. To support this undertaking, sugar producers have equally committed
N to price restraint during this pefiod. Over the three-year Phase 1 period, the sugar
( e industry will commence a stabilisation and restructuring plan which will include, inter
alia, deveibpment of diversified revenue sources for the industry, small-scale grower

refention, support and fransformation.

Phase 1 will be imp!erﬁented through seven (7) short-term action commitments aimed

at stabilising and resfructuring the industry.

To support re-batancing of industry capacity, and improve efficiency and restore
pfofitabiiity, and consider ways to maximise employment and transformation in the
- industry in line with the Masterplan, exemption of the sugarindustry for a period of one
year from certain sections of the Competition Act, 1998 (Act No. 83 of 1998), is

required to enable the industry to develop the industry restructuring plan.

é_ Within one year of exemption being granted, a defailed sugar industry restructuring
plan must be developed and put into operation, that will include detailed plans to:

= Re-balance growing, milling and refining capacity in accordance with market

requirements and the long-term requirements of the 2030 vision,

s Ensure that the future industry structure secures and protects the foundational
role and participation of small-scale growers and independent mills in the value

chain alongside large-scale growers, millers and refiners;

i sl Avalabltree Gl &l wvnwigborine ¢ - )ﬁ‘/
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» Facilitate and advance implementation of industry transformation plans as set

out in the Masterplan;

« Provide for such actions and/or funding instruments, as appropriate, to
incentivise necessary capacity reductions and provide compensation and relief
to those exiting the industry; and

« Ensure that the financial benefits of the restructuring plan are shared equ’i’tabty
and appropriately between consumers, users, refiners, millers and both smali-
scale and commmercial growers.

Part 2. Designation of the Sugar industry

The accompanying Notice 1o this Annexure sets out the decision by the Minister of
Trade, Industry and Competition to designate the Sugar Industry under section
10(3)b)(iv) of the Competition Act, which would enable the procies‘sing of an
appropriate exemption by the competition authorities to enable implementation of the
proposed Sugar Masterplan. It is the objective of the Masterplan to promote inter alia
employment stability, transformation and sector growth and the designation is
intended fo enable these goals to be achieved.

The designation of the sugar industry in terms of the Competition Act is part of a two-
step process, which will be followed by an exemption from the Competition Act by the
Competition Commission. This exemption will allow for collaboration by sugar industry
stakeholders as they work together' towards the objectives of the Sugar Masterplan.

Part 3. Amendments to the Sugar Industry Agreement and the South African

Sugar Association’s Constitution.
The dtic is the custodian of the Sugar Act (Act No 8 of 1978).

The dtic in consultation with the sugar industry, commenced with the process of

reviewing and amending both the Sugar industry Agreement and the South African

Sugar Association’s Constitution. ‘ o E
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Dejegates of the South African Sugar Asscciation (SASA), comprising representatives
from the South African Sugar Millers Association (SASMA), South African Cane
Growers Association (SACGA) and the South African Farmers Development
Association (SAFDA), have approved these amendments and transitional provisions.
The parties reached an agreement on issues of (a) membership; (b) representation;
and (¢) disbursement of grower levies, resulting in SASA Coundll ratification of the
changes to the SASA Constitution and the Sugar Industry Agreement provisions.

‘These changes represent a significant transformation moment in the institutional

arrangements in the sector, with the black, smali-scale farmer organisation, SAFDA,
now fully incorporated in the South African Sugar Association.

The key amendments to the constitution and agreement are as follows:

a) Transitional Period - means the period of the new Agreement which shail be
from 1 July 2020 until 31 March 2024 or any later date determined in terms of
clause 15(5).

b) The affairs of the Association shali be administered by a Council consisting
of an independent Chairperson who meets the requirements set out in clause
15(9) {b) and 3 Vics-Chairpersons.

c) Membership: The members of the Association shall be the South African
Sugér Millers Association (SASMA), South African Cane Growers Association
{SACGA) and South African Farmers Development Association (SAFDA).

d) SACGA and SAFDA shall each comprise half of the Growers’ Section and shall
collectively comprise the Growers Section.

e) Representation: 18 delegates shall represent each Section, provided that
SACGA and SAFDA shall each be entilled to appoint 9 delegates to the
Growers’ Section.

f) Grower representation in SASA will be shared equally by SAFDA and
SACGA.

g) Growers Statutery Costs means for the first year of the Transitional Period,
the amount calculated by the sum of the costs of SACGA and SAFDA
respectively approved by the Association’s Council for the 2019/2020 s_e{ason,

oiiné oy Sgsontina saza
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escalated on 1 April 2020 by a rate equal to the year-on-year change in the
teadline consumer price index.

h) Voting - Ali guestions arising at general and special meetings of SASA shall be
determined by a majority representing at least two-thirds of the delegates
present at the meeting, provided that such majority includes at least 1 vote from
the Millers Section and the Growers Section. Furthermore, the votes from the
Growers Section must include at least 1 vote by a delegate representing
SACGA and at least 1 vote by a delegate representing SAFDA

Full detalls of the changes are contained in the Annexures.
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ANNEXURE A

CONSTITUTION OF THE SOUTH AFRICAN SUGAR ASSOCIATION

GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from existing
enactments.

Words underiined with a solid line indicate insertions in existing
enactments.

1. The Constitution of the South African Sugar Association {SASA) is hereby
amended — '

{2a) by the substitution for clause 2 of the following clause:

%

“2 Membership and Representaticn

2{1) Membership: The members of the Association shall be the South
African Sugar Millers’ Association NPC {representing millers and
refiners and hereinafter referred to as “the Millers' Section"), South
African Cane Growers' Association NPC (hereinafter referred to as
“SACGA®) and South African Farmers' Development Association
{hereinafter referred to as “SAFDA”). SACGA and SAFDA represent
all growers and are hoth hereinafter collectively referred to as “the
Growers' Section”. The Millers’ Section and the Growers' Section -
shall be equally represented as members of the Association.

2{2) SACGA and SAFDA shall each comprise half of the Growers’
Section and shall collectively comprise the Growers’ Section.

2(3) Representation: Each Section shall be represented by 18
delegates, provided that SACGA and SAFDA shall each be entitled
fo appoint 8 delegates to the Growers’ Section.”,

{b} by the substitution in clause 6 for sub-clause 4 of the following sub-clause:

"(4) The funds of the Association shall be invested only with registered financial
institutions as defined in section 1 of the [Financial Institutions (Investment

of Funds) Act, 1984,] Financial [nstitutions {(Protection of Funds) Act, 28 of
2001 and/or in securities listed on a stock exchange as defined in the [Stock E )

Exchanges Control Act, 1985,] Financial Markets Act, 19 0f 2012 and shall

!
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be invested in the name of the South African Sugar Association, or in the
name of any committee, fund division or department of the Association dilly
appointed or eslablished in terms hereof. An amount paid on behalf of the
Association or any such commitiee, fund, division or department thereof shall
be paid in such manner and under such authorisations as the Councii may
from time to time determine.”.

(c} by the addition of the following clause after clause 14:

“15. _Transitional Provisions

(1) Despite any other provision of this Constitution, during the
Transitional Period contemplated in_clause 15(1){a), the following
words and phrases have the meanings atiributed to them in this
glayse 15 and cognate expressions have similar meanings:

(2) Transitional Period means from 1 July 2020 uniil 31 March
2024 or any iater date determined in terms of clause 15(5);

(b} Transitional Provisions means this clause 15 and clauses 188
{o 207 of the Sugar Industry Agreement, 2000:

{c} 2018 Transitional Provisions means the amendments to_the
Constitution _and the Sugar Indusiry  Agreement, 2000
promulgated in Governmeni Gazette 41967 on 9 October 2018.

(2) _In applying the Transitional Provisions, the Transitional Provisions in
the Constitution must _be read together with the Transitional
Provisions in the Sugar Indusiry Agreement, 2000, both as
amended and applied during the Transitional Period. in applving the
Transitiona) Provisions of inis Constitution, the Transitional
Provisions of this Constitution shall prevail over any of the other
provisions of the Constitution which conflict with or differ from those
Transitional Provisions.

i {3) The Transitional Provisions apply during the Transiional Period.

(4) After consultation with the Association, the Minjster may amend the
Transitional Provisions, bv publishing notice of the amendments in
the Govermnment Gazetle., '

(5} After consuliation with the Association, the Minister may extend the
Transitional Period whenever necessary by publishing notice of
each extension in the Government Gazelte by the date on which
the Transitional Period is due to expire.

{8} For the Transitional Period and with effect from 1 July 2020, the
Constifution is deemed to have been amended by the Transitional

Provisions. 1 E
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(7) The publication of the Constitution as amended in terms of section
2(2) of the Act is conclusive_proof of the consent of the Minister
thereto. :

(8} The provisions of this clause 15(8) apply in relation to the 2018
Transitional Provisions:

(8) Anvything done from 1 April 2018 until 8 October 2018 in
terms of section 2(2) of the orincipal Act. both dates included,
and which is done in accordance with, or to aive effect to, orin
anticipation  of, the resolutions passed by the Association’s
Council . on 15 March 2018 and 16 Aprii 2018 and the
Association at the special meefing on 16 Aprit 2018 and the
2018 Transitional Provisions and anvihing else doneg by the
Association in good faith _in order to effect recoonition  and
funding of SAFDA, shall be deemed to be valid in [aw.

(b) Neither the Association nhor any of its delegates, Councillors
{including _the _Association’s Chairperson _and  Vice-
Chairpersons), members, members of its  commitiees,
employees, contractors or agents nor any miller, réfiner nor
grower shall be liable for anything done in accordance with, or
to give effect to, or in anticipation of:

(il the resolutions passed by the Association’s Council on 15
March 2018 and 16 Apgil 2018, ~

(i} __the resolutions passed by the Association at the special
megeting on 16 April 2018;

(i} the 2018 Transitional Provisions; and

{iv) _anything else done by the Association in good faith in order
to effect recognition and funding of SAFDA between 1 April
2018 and 9 October 2018, both dates included.

{8) The Transitional Provisions apply only during the Transitional Period
as follows:

e~

Administration

(a) The affairs of the Associgtion shall be administered by a Council

consisting  of  an_independent Chairperson who meets the

regquirements set outin clause 15{8}(b) and 3 Vice-Chairpersons and

all references in the Constitution to the Chairman shall be replaced

with Chairperson and the Vice-Chairman shall he replaced with
reference to 3 Vice-Chairpersons:

(b} The Association's independent Chairperson musi be independent
in_character and judgment and free of relationships and

tr5 BB 2t Wi GO B0.2A o /q>
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ST

(c)

(d)

(&)

Lircumstances which are likely to affect. or could appear to affect,

this_independence. The Chairperson _shall exercise obiective and

unfettered judgment and shall have no interest, position, association
or relationship, which _when judged from the perspeclive of a

reasonable and informed third party, is likely to influence unduly or

cause bias in decision-making;

The independent Chairpersori shall receive fees as may be from time

o time determinad by the Association;

Any person or persons nominated by & majority decision of the
Association’s Council made in accordance with clausa 15(8){v) shali

be considered for election as Chairperson by the delegates of the

Association and the delegates of the Association shall elect from
amongst those nominees a Chairperson for the Association;

Subisct to clause 15(9)m), there shall be a Chairperson and 3 Vice-

‘Chairpersons _elected _annually _at _a general _meeting of the

Association provided that 1 Vice-Chairperson shall be elected from

persons nominated by the Millers’ Section, 1 Vice-Chairperson shall
be elected from persons nominated by SACGA and 1 Vice-
Chairperson shall be elected from persons nominated by SAFDA;

The Association's Councll shall comprise 28 Councillors appointed
at a meeting of the Association, of whom 10 shall be nominated by
the delegates of the Millers’ Seclion, 5 shall be nominated by
SACGA's delegates of the Growers' Section and 5 shzall be
nominated by SAFDA’s delegates of the Growers’ Section;

The delegates of the Millers' Section may nominate a total of 4
alternates to its elected Councillorg, the delegales of SACGA may
nominate a total of 2 aliernates fo its elected Counciliors and the
delegates of SAFDA may nominate a tofal of 2 alternates to its

" elected Coungillors;

In_addition 1o the requiremenis of clause 3(1), casual vacancies of

Councillors or alternates elected {o represent the Growers’ Section

shall be filled by whichever of SACGA or SAFDA nominated the
retired Councilior of aliernate;

Except for the Counci’s Local Pest, Disease and Variety Control

Committees, and where otherwise agreed by Councii, the Council’s

committees shall comprise 16 members, of whom 8 shall be
nominated by the Millers' Section, 4 shall be nominated by SACGA

for the Growers’ Section and 4 shall be nominated by SAFDA for the
Growers Section, The Millers’ Section may appoint 4 alternates to

its committee members and SACGA and SAFDA may each appoint
2 alternates fo their respective committee members; '
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